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1. intrSduction 



Academic tenure is under concerted attack from several quarters, racademic 

and nonacademic . Within the educationaLestablishment recommenda^ for tenure' 

reexamination are part of virtually every major report^ For:example> the 

'American Gouncil oh.Educatiqn's Special Com mitt^^ Tensions (the 

Einowitz Gpmmitte.e) contends: 

Tenure policies, cpncerning;a faculty member^s right' 
demic appointment u^^^ pnce'^cpmpetence;haSit^^ 
stratedi(except -whenex^^ 

process)i heed toibe reappr^^^ The justifi atibh for tenure is;the 
crucial p Professors who ' 

espouse unpopular vie^^^ from feprisal. Tenure was not 

devised' in>ihe :spiri>pf:tra^^^ 

But it has come to ^seive>this function top, at ra^cost. It^sortietimes 
has been a shield^ for iridifferenc At . 

a tiiiie whe^^ an increasing^number 6^^^ especially ihrthe cpiti^ 

munity colleges ahdit^^^ state colleges, are prganiziTig/f^^^^ 
bargain itig,^ the epmm itfee r^^ a challenge to the present 

' concept of tenure is np sma that the issues involved 

complex arid. difficult ' tp ^resolve , and that a sat isfactory s^ 
maintain effective safe^^ . . Standards ' 

for awarding tenure - -a matter of ihstitiit iorial auto riomy - ^need. v .^v ^ _ 
broadening to allbw greater conslderat ion of :te^^ 
commiinities mus^^^^^^ 
individiiahschpiars .d 

The Presiderit\s Com Campus Unrest (the Scranton^eomm^ 

makes=^a similar * 

As:^6nermearis-pfcim'prb in h igheir education , 

we urge recpnsideratiph of the practjce^of teritire Tenure has/strp^ 
justifications because of its role -in 

of senior faculty. members . But it can also pr6u4ct practices that de- 
tract from the institution* s'p^^ , that are iunj ust;tp 
' students, and thatigrant faciiU^ ifom accouritar 
bility that would be unacce^^ 



I A more recent report, /that of the Newman Com m^^^ calls for changes in 

i recruitment to allo>y Uniyerfsities to **lieavep their faculties with piractitipners 

I * who aire outstanding in their ^jobs and eager to bring ingenuity to bear on trans- 

r -rnittihg their own cpmp.etence and'cpnfidence'^^^ thereby recommends, "a 
I revision of standard tend short-term contracts for at 

I least some categories of fa^^ , •* 

I " Froni the nonacademic sector, particularly the niass media, comes such 

I .statements as, '•aimost:(5very campus: has tte incompetent professors who 
Y cannot te fired, ^much less shanied Into quitting. Losers.by alnrost any academic 

5 istandard, they^are actUally^^w 'tenure' (from 

1: the Latin tenere ,. mean.ingitoJiold or keep);'*^ The Wall Street journal , ppintihg 

\> ^ to the inability 6^^^ academ ic departments; to rid themse - faculty 

1: (those witHout assignriiehts the conversion orrequrred couw ^lec- 

i tives)^because of their tenure states, "for these and other reasons, 

i tenure, lohgrone^bf academia 

E aittack. . , . And; while nbbody.e^ 

i . cornerstone of acadehfiic fre^^^ it is increasingly doubtful that t^^ 

I survive- much:lpnge r in its present rform . "5; 

I Sharing the icpncefns of th^ educational establishmen^^^^ media, seyerat 

I state?legislatures have called for studies of tenure . During: the 1971 legislative 
I- * session, the Washington House of ^Repr^^ resolution requesting 

I . the Council on Hfghef Education to undertake an ejcamiriation of academic tenure 

\ in Washington higher This fesolutipm Hpuse Floor Resplution 1971-11^ 
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restates >some. of the v^e^ys and Scrantoh Committees: 

WHEREAS, Academic tenure- -the right gra^^^ 
, ubon demonstration pf his competence, to retain his appointment until 
resignation or retiren[ient--isia subjet:t of growing concern;to persons 
both within and without the campus environment;: andi 

WHEREAS, TTie primary justifiM^^ prbiec- 
tiph it affords a faculty member in the. exercise of his academic 
freedom; arid 

WHEREAS, Although tenure was not initially conceived as a 
guarantee of job security, some may feel it has. come to serve tiiisi 
function, and as^such, it may have become a shield to protect the 
incompetent or indifferent scholar; and 

WHEREA^^^ The.public may rightfu is supporting 

faculty m em be r s ^who haye^ pjrofes s ipna 1 com pete nee and deep d^fdipa - 
tipmtb their students;^ari^^ 

WHEREAS, An^increasing riuml^er of national authorities anS 
associations-are calling forr^^ 
tenure, aridlfor a redefinitipri and 
^granting tenure; 

NOW:, THEREFORE, BE.IT RESOLVED, By the House of 
Representatives^ that the Council on Higher Educat ion is^reqiiested 
tp undertake a study of the problems and:issues involved- in tjie 
subjecf^bf academic tenure In, W^^ p*nhigher . 

learning; 

BE:if FURTHER RESOLV That the results of the Cpiincir s 
study arid its recbmmendatipris be^presented the legislature for 
itscorisiaeratiorivinjariua^ 1972- 

This report is in response to HR 1971-iiO; it ermines academic teriure in 
American higher educatibri arid reviews argum particular 
aspects^ It describes the exterit of tenure in Washirigtbn public and . 

privatei two-year and four-year, and it summarizes and djs^^ 
pblicies arid procedures bfthes^ In the final section^ a series pf 



conclusions and recpmmeri^ is:presehted. 



Thai therie is controversy over academic tenure is clearj understandings of 
its complexity is less in evidence. For at least the past half century, academic 
tenure has been presented as the cornerstone of academic freedom in America* 
The importance of academic freedom to the unfettered operation of institutions 
^of higher learning is generally accepted. The importance of tenure to academic 
freedom is less settled. The major objectives of this report are the examina- 
tion of these relationships and» through such examination, enhancement of 
understanding of this complex perquisite of higher education's professionals* 



li. . ACADEMIC TENURE IN HIGHER EDUCATION 

•Tenure isr a means to certain ends: specifically^ (1) freedom of teaching 
and research and of extramural activities > aiid (2) a sufficient degree of econo- 
mic security to make the (teaching) professidh attractive to men and women Of 
ability; Freedom and economic security > her^ce* tenure* aire indispensible 
the success of an institutiqnri fulfilling its obligation.to its students a^ 
society.'*^ This statement* the view of the American Association of University 
Professors* is the most generally recognized and utilized conceptual guideliL* 
for academic tenure in American higher educa^ With these words ^ the 
AAUP (jointly >yith the American Association of Colleg€;s) lit^^^ 
academic freedom* rendering the former essentia] to the latter. 

As suggested earlier* academic tenure conduces td.polarization'^ It is 
attacked as *k unique system of em 

benefits (e.g. assured lifelong employment) upon f^^^ members* while 
requiring few* if any* reciprocal obligations.** Defenders insist that acade 
freedoni cannot be realized^ivithout tenure; therefore* attaclks on tenure are 
attacks on academic freedom and* hence# potentially irresponsible; ^ 

The presumption of this report is that academic tenure is more than a 
•Unique system of enriployment security*': it is a phehonienoh with an obvious, 
and. important relationstiip to academic freedom . At the same time* it is 
believed that alternatives with potential efficacy can be contemplated* and these 
need not be demonstrated **nnahifestl^ effective*' safeguards to academic 
freedom than tenure tp.be coris^ 



A. Academic Tenure: Definitions and ^f^actic 

-Acadeniic tenure in Anierica is cpm^^^ 

articulated statement was pre 1915 by the then fledgling AAIJP. 

At that time the AAUP was^fe^^ representative of the total academic.community 

than is the case today . College arid^ uh iver s ity pres idents and deahs/were not 

eligible for membership, and, the ihitiar statement oh tenure was "the result of 

university professorial thinking."^ the AAUPs concept of introduced 

in the follpwihg^^ ^ 

'III every institution there-sh^^ 
to the term of each appointment; aM the. tenure of ^ 
assdcrafe profes^^^ and all, positions al^^ rank of ihstruc-- 

to^ after ten years d 

While thefe are individual variations pn the central thenie, the essential 
chafacteristic of^cademic tenure is "continuity of service, in that the institution 
in which the te seih^es has , in some mann^^^ aSrSuligkl pbligation or 

as a moral c^ reiinquished the freedom or^^^^ 

^possess to te^^ 

The currently operatii^^^ version of the AAUP Statement on tenure carries 
with it the notion of continuity, of service following a prohatiOT^ or 
permanent, em a specif ie^d term, of service or attaiiment of a 

specified faiik. Sihce this statement is the source of lanp^^ 



(A) After the expifatiori of a probationary peirip^^ teachers or 
investigators sliould Have permanent or cont inudus tenure ? 
and their service should be terrtiinated only for adeqiiafe-caiisej 
except in the case of^ retireirient for age , oir under extraor r 
dinary cjrcurhsfances because of finan 

in the ^nterpretarton^of tW it is understood that the 

f dllbw ing rep resents acceptable acadeiii ic p racf ice: 

Xi) Tlie precise terms and conditions of every appointment 

should be. stated in-writing and b^ in the possession^of / 

both institution and teacher -be^^ . 

cohsumated: 

(2) Beginning with appointment to th^ 
tor or a^higher rank, the p^^ 
exceed seven year^^ 

seiS^ice in aU instit^^^^^ 
the prp^^ 

ofcmore than three years in one or more institutions ^ a 
teacher is called to another institution it rn agreed; in 
writing thatrhis new a a pf obat ioriary pc lod 

ipf not more: t^^^ even though the person 

pf6bati6nary^>peri6^^ 

beyond the^nornial m Notice/should 
Jbe giveri aisfe 

batioiiaiT^ per iodlif tte not tOibe coritinu^^^ 

sefviceiMte^^^ 

(3) bur ing the probation 
^academiczfreedo^ 

jAII of Wa^^^ institutions d^^f highet^^ employ definitions of 

academic tenure in the ir^policy statements , arid these generally accord^ w the 

essence of the 1940 A AUR Statement, specifying the c^^ arid 

goals of tenure. The three major criteria em^^ the AAUPj length of 

service , acaderhic rank,, arid derfi 6ns t rated corinpeterice as a teacher and^ scholar^ also 

are reflected iri these policy statements. Iri the conimunity coUeges the 

Act of 1969 governs : since academ ic rarik is riot an important aspect of 
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If""" 

W- . community coiiege teaching, the- emphasis is ph fuifillmenrb^^^ 

I of service; specifically i tenure must be awarded after three cb^^ 

I of full-tiine faculty service ! 

1 Although, the three criteria, service, rank arid cdmpetence, are iriterrelated, 

1; the weight.given each varies among iristitutions; With regard to the pfbbatioriary 

W pefibd, rib Washingtpri uhiversity^or:C the;seyen=year Maximum 

1; prbijatioriai^.peribdispecified by^^ arid provisibn is inade forxredit fbr 

t Ml-tiri^e semce in other iristitutibns ofrhigher learning. Also in accord;^ith 

I AAUP guideiines , pf bbatibriaf y faculty members are evaluated.ahriuairy. and: 

I- . irifbrmed bfthe fresm^^^^ Should itiM detef in ined that t^ 

I theijirbbatioriary. faculty, mem is infprlfried% a;giveri date, usuaily in the 

1; spring, that his cbntfact w 

1: iMost iristifiitibrialiteriure aisb contain reference, to a'cadem ic rarik- ^ 

1; usually, any farik:beib\v associate^^^ 
E Tenure-ia usuaily applica^^ 

If althbugh bmspme campuses it is offered tb libraf iaris .andjcpuriselbr ; Tern 

1'^ pbrarys visitirig, aridjclerical apppifitmerits db riot eritail tfriu There are 

I references to tenure fbr a^^^^ Fbir the 

I: rripst part> admiriistratbrs may. not acquire 

m ^rative capackies except uride At the same. 

1;: > teriured faculty m^^ iriis.trative appbintments may 

I retairi their tenured facuify status They may not, hbweverrhave tenure a^ 
^jadmiriistfatbifs- 

m ■ ' ' ^ 



Award of feriufe entails a multi -staged prbce^^ of paiticipants. 

Recommendations for award of denial: of te are the product of -depaftmehtal 
processes, usually defived by m vote vOf the tenuredT.departm^^ 

faculty; 13 fecommendatiph chairman) to the dean 
who, upon receipt, makes- his-fecp the president-. The president 

makes the final 4^ gpvefning boaf d, or he makes his 

f ecpmmehdation tpfthe^b then makes the final decision. The niajpr 

deviation frbni this jnodel occurs where provis ion is made for faculty/adm iriis - 
trator tenure^ committee i^^^ at, some ofthe ^iiflalief 

year institutions .^ 

Once- awafdedv tenure may inated f or »»cause»» in accordance with, 

stated prpced^ "Ilie cau^ but u.su^^^^ 

they are left Jbr in^^ The :tw6^_^ 

most easiiy-agf 

-resignation . The two :remaihihg: categories , reof gariizatipn :(ihc 
exigencyX and adequate ca^^ aire mpf erCpntf pve^^^^ Most of the fpuf-year 
institutions, and ali of: those in the pubiic.gfpuping, specifically include financial 
exigency in their tenure termination provisions . There is no consensus ph \yha^ 
should- be included in the; "cause** category; 

Procedures governing the;tenufe^terminatioh pf bee providing for ihitia- 
tibh bf fprbceedihgs , conduct of hearing, .decisiph.andrappeal,^ are cbrrifnon; 
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THe involvemerit of a faculty review cprhhiittee is. a usual? fequiireiiierit. Arrange^ 
merits for -informal coticiliatiori are stressed, biit they, reflect some -variance 
froiii institution. to-ihstitut ion. 

The tenure policies of Washing^^ institutions arp considered in gfeater 
-detail; iater in this report.. Bof the moment it is sufficient to note that academic 
tenure is a recognized concept in Wf^shin^^ 

.arid: it has. received-. some legislative -eridorseirierit, at leastan the case. of the 
coinmUriity coneges . The policies of Washingtori institutioris do riot deviate 
sigriificantiy fr.om those of irisUtUtipns iS other states, and; for the mos.fc part 
the GoiTiiTierits arid cpricefris in the literature orirteriure dfe relevant to these 
.policies.!^ 
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B. A cajjemic Tenure » Academic Ereedom», and Academic Responsibility 

Arguments in .support of academic tenure often emphasize .many of the fol- 
lowing points. By freeing a faculty member from a series of constraints and: 
pressures that might otherwise inhibit his quest for knowledge and understari^^ 
academic tenure contributes p academic freedom. Academic freedom, in turn, 
facilitates the free exchange of ideas i 'the indispensable condition to enlig^^^ 
community decision^arid action.'^ According to this view: 

Academic freedom and tenure do hot exist ;because :of:^ 
solitude for the human beings-who sta^^^^ academic ihstitutiphs. 
They exist instead in order that soci^^^ of 
honest judgment andiindeperident criticism which- otherwise mig^^^ 
be withheid:becaus^ fear of offending the d^^^ 

The encouragemeht of rmen -ifi some profess their .minds free 

of fears of retribution ;i^s4h;the comm^ G6Uege-and:uriiyefsity 
teaching/ the judiciary, journalism research, the clergy^ are^^^^ 
professions ih:which free expression vital.- In the caM pf the college profess 
his work cons ists of his thought and. speech ; If he loses his position because of 
what he writes or states i he ma If some are 

forced to leave, others may be intimida^^^ and their usefiilries to their students 
ahdito society\will be diminished. -^^^^ 

Acaderiiic freedorn also accords with the moral conviction that the politica^^^ 
state should not limit the inalienable rightis of the individual. To this end exist 
constitutional giiarantees-bf free speech, implying that persons uttering 
unpopular, possibly dangerous, statenients will not be punished by the gdvernment 
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for . their utterings arid specifying that Gohgress^^^^^^ rib laws impairing 

this right; In respprise to those who such cdristitutiorial ^guararitees 

are adequate to ensure academic freedom (arid tenure is riot riecessaryj as there 

is adequate redress through; courts) it is stated: 

Professors need more thari'(th0 abserice of goyefnmental sanctions, 
moire thanra guarantee they will not :be jailed for the expressions^df 
their thoughts. If they are to be encouraged to:;pursue the truth 
wherever it may lead, to 'follow out anyrbold, vigorous, iridepsriderit 
;train 6f5thought,/ braving the criticism * ridicule, or wrath^oftheir 
colleagues, they rieed protect 

especiaUy from rdism The dismissat of a prbfess^^ 

post not only jprevgrits.him^ in society, 

but^ by intimidatirig thdusa 

satisfied with *.safe* subjects^nd ^afe* opinions it also^preverits^ 
the eritip profession;^ 18 

Firiallyj it is argued that institu^^ bfhigher iearning:haye a^^ r^ 

toispciety tp^cbritiriually e^^^^^ thebries i arid 

tfadif ions . Such a f espprisibility i^^^ bpurid to create tensioris^aud conflicts between 

.members of the irist ^eh this way, 

academic freedom becomes *!a: safeguards which sbciety lias devised to prbtect 

its long-range dfiterest iri free crit^^ 

cefts6rship:and;repr isai^^ aga irist uncbriyentibnal thoughts and ideas ^ ^ 

Runriirig somewhat CO tp.such views, .it is stated;ttet the impbrtan^^^ 
academid tenure as\orie means to these ^g^^ is evident ^ But academic tenure is 
one of several conceivable safeguards While ari effective 

relationship between tenure and academic ffee^^ it is riot a neces- 

sary 6ne-^;-tenure is ribt the s ine qua riori bf.academ ic freedom > To argue that 
iacademic ffeedbrii cannot be had without acadeniic tenure Ipgically places 
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sucK freedom outside the purview of the probationary^ hontenured professor 
and suggests that academic freedom is the privilege of a tenured aristocracy ; 
To draw a riecess^ connection between tenure:and acadenn freedom implies 
that before the formal^ introduction of tenure in this country, some fifty-five 
years agpj academic freedom did hot exist. Fihallyr to so argue suggests 
that. acaS^mic freedom cannot exist in other nations, other political-cultu^ 
\yhere tenure is not a:feafure-of higher edu as Great Britain (a 

country with a strong history of academic freedom). Because academic 
freedpmT did and „ does e^ academic tenure, the two are not 

ipgi cally ihseparab^^^ . 

From this emerges a cofoilary view that it is notrtenurer the right to.hold 
ah appointment uhtii resignation or retirement, buMssurahce of the application 
6f;procedures of diie process in termination p^ and the cphco^^ 

preclusion of dismissal f^ that are 

essential to acad^ ic freedom > This view, that the- essehtiai„quality is due 
process rather than^tenure, recognizes that academ ic freedom is at least as^ 
importaht;t6-the neophyte scholar ^ recognized by the 

^ AAUP with its admohitionthat *llurihg the-probatiohary period a teacher should 
:have the academic freedom that all other menibers of :the feculty have**). 

'The separation of tenure from academ ic freedom f ihds: support in^the 
recently adopted (November, 1971) -Statement oh Academic Freedoni and 
Respdhsibility ahd Academic Tenure" of the Americah Associatibh of State Col- 
leges ahd-Universities. The AASCy Statement nSaintains-that tenure ls-na>t a 
* • 
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:prerequisite to academic fr^^^^ since academic freedom is the right pf all 
.members of the academic comiiiuhity^ Tenure is considered a provis'on of 
employment designe^^ 

persons of ability. It also cbnstitutes an important protection for a 
freedom and thereby contributes to the success of an institution in fulfilling its- 
educatidhai and societal obligations, but the inseparable relationship between 
tenure and acadeniic:freedom is eschewed. 

The 1971 AASCU Statement mak^^ distinction betweeh^"aca- 

demic freedom" and "constitutional freedom • '\ The former (academic freedom)- 
'^should be restricted to the rights o£ expression 
research within (faculty memt^^^ 

tencies. " The latter (constitutional freedom)/^ by. all citizens under 

law pf the land^ This distinction permits^discussion bf-a^ cpncom itaht to 
academic freedom: academic respon 

While an educator's need for freedom to pursue kn 
.arid accepted? the obligations: this freedom entails are less well These 
obligations may be collectively entitled "acad^ responsibility. " They 
accomodate at lieast two ifitefrelated dimensionsv one professional, the other 
societal. 

At best, a scholar is competent in drie or a few fields, riot in all. Outside 
his immediate area of expertise he is usually little more qualified to speak thm 
any member of the polity. This idea is expressed iri the AAUFs 1940 Statement: 
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As a man of learning and an education^ or 
university teacher):slibuld rem that the pUblic inay judge his 

profession and his institutidmbyjiis utterances.. Hencer ^he should- 
at all times be accurate, should exercise appropriate restraint, 
should show respect for the opinions: orothers, and should rnake 
every effort to indicate that he is not an institutional spokes man. 

The implications of :this statemer-, and the obligations: stemming from it, 

are expanded in a- 1 950 statement by Profe ssor Robert Maclver: ' 

(The educator ) should not arrogate to himself an authority beyond 
the range of his competence. He>should not regard the rostrum of 
his class as a platform from which to broadcast his opinions on 
issues irrelevant to the courses he is teaching. On controversial 
issues within his proper field he should:fairly present the evidences? 
on both sides --or on every side-Tand should, noc exercise W 
of sarcas m on those ^yh6 hold opposing views : He should recognize 
the lunitat ion of his knowiedge ahd the fallibiW 
Particularly if hiS:W^ 

where human values arid^human inter es are involved, he should 
be very careful that Jh is own -valuations d color his ^presentation 
f of the: facts of the case . He should not hesita^^ state the con - 
'^^''^ciu s ions to which :h 

eternally on: gu^^^ . Nor should he 

motives to those w^^ f6r;motivesia*re alwa^^^ 

and nearly always they a^ He cannot 

claim the primary right of the sp when he 

abandons the approach of the ?sch 

Elaborating on^this theme, the AASGU Statement is emphatic: 

Beyond (one's professib expressions by memters 

of the academic cbmn^unity sho^^^^^ 

than thai accorded any other citizen;under the guarantee^^^ 
tional rights: that is r outside 6t one* s professiqna^^^ one must 
accept the same responsibility^^ which all other indiy iduals bear for 
their acts and utterances ; 

These statements refer to a teacher* s professional respons those 
relating to his duty and obligation to present facts objectively and his resppnsi 
bility to temper his extramural con^ments with a disclaim of institutionai 
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-endorsement. In this period of direct- action, however, another dimension of 
academic responsibility is enfierging. The AASCU relates to this dimension in 
the foilbwing manner in its 1971 Statement: 

The use of physicaiVforce, psychological harassnieiit, or other 
disruptive acts which interfere with institUtionabactivit jes, freedom 
otmovement on the campus, or freedom of all meiriljers of the 
=academic community to pursue their rightful goals^ is the antithesis 
of academic freedom and responsibility. So, also, are acts which* 
. in effect, deny •freedbm^to speak, to be heard, to study, to teach, to 
administer, and tpfpursue research. 26 .. 

Both facets of academic responsibility (professional and.societaO 
variously evident on Washington campuses. For the most part, however, insti- 
tutional policy statements focus on the first: they detail: professional respohs 
bilities (fairness in^teaching, etc0.27 B^^^^^ relative newness:of the 

direct action pheriomehon, statements applyihg to disruptive activities are^n 
extensive. '- 

Among the rristitutions which have developedr^^^^^^ 

on this subject,: the University qf-Washingt>n!^ 

The expression of dissent and the attempt to produc^^ change . . . 
may nottbe carried out in ways which injure individuals or 
damage institut ipnahfaciiities or disrupt the classes of one' s 
teachers or colleagues. Speakers on campus must not ghly ise ' 
protected: from y iolehce , but given an opportunity to be h^ard; 
Those ^yho:seek.to call attention to gr 

ways that clearly and s ignificaritly impede the functions of the 
yniversity."^° . 

Both the Corhmunity College Tenu re Act; and the Evergreen State 
College Social C6ntract.(generally, a c(xie of professional ethics) include 
references to this aspect of academic responsibility. The Tenure Act specifies 
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that unlawful acts of violence, unlawful acts resulting in the destruction of 

property, and unlawful interference with the orderly conduct of the educational 

process are sufficient causes for tenure termination. 

The Evergreen Social Gontract contains the following statement: 

As an iristitutibn* Evergreen lias the responsibility fo^ protecting 
the members of its community and 

fronvpersohal threats » and from uncivil abuses. Similarly^ it is 
obligated both by principle and by the general law to protect its ' 
property from damage and unauthorized use arid its ope — * 

processes from interruption. - ^ 

A serious violation.of^the Social Contract could be considered grounds for 

dismissal; 

It is apparent that important changes in' views pf?a^^ 
academ ic responsibility are occurring^ The traditional stance that tenure is 
iridispehsable to academic freed^ 

freedom for all faculty^ tenured and nontenuredt arid these demarids» in iturn» are 
being accoriipaniedby^agre^^^^ the 
cdncbrii itarit of academ iq f reedorii i 
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C. A cademic Tenure; A Merit System For Teachers 

Some view tenure as a condition of employment unique to college and urJversity 
faculty* Critics frequently see it as a sinecure enjoyed by incompetent, unrespon- 
sive, and entrenched teachers. President Silber of Boston Uriiversity expresses 
this latter view colorfully: "There is no reason to believe, if sloth has been 
recognized for a couple of thousand years as one of the deadly sins, that sloth 
is not going to be relevant in the determination of the academic character: L 
think the granting of a sinecure is clearly a device of the devil to let sloth into 

the woifld again. We should probably jpmething to discourage sloth as a 

part of the academiCfCharacter. 

The relationshiprbetween teniire and sloth is probed later. For now it is 
sufficient to note thatjperrnahent appointments are not; conditions of employment 
unique to the teaching-prpfession (^^^^ the college 

teaching profess ion r since tenure is a recognized aspect of elementary and 
secondary teaching). In several respects acadetpic tenure corresponds to 
employment relationships in the civil service, and, us is often cited, tlJe federal 
judiciary. In other respects it differs. 

Academ ic tenure emanated from two needs . the first of these , d iscus sed 
above, was academic freedom. The second, less often stated* was job security, 
1 concern separated spme>yhat fron[i freedom, in classroom teaching* but one 
nonetheless press ing. 
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TIk^ quest for personal security in employment corresponded \yith unfor- 
tunate early personnel practices. One such practice was the release or 
exchange of teachers after the accumulation of several years in a given 
educational system • Tlie objective was to keep costs down: as a teacher 
gained experience! his income tended to rise. To cope with this, administrators 
•kept the bi'^dies moving. ' This somewliat heartless procedure van more a feature 
of elementary and secondary education than college teaching* but its occurrence 
in the4atter is hoted.^^ 

bemards for ••contractual definition © for uniform procedures 

for dism issat, for definite standards of promjotion based on senior^^ arid 

.service --for the definitenesSf impersonality, and objectivity that are the essence 

of bureaucratism , " and the essence of academic tenure also grcNV from a quest 

for job security, in turn impelled by an.aburidance of qiialified job applicants . 

AVhereas ciirrerit concerns over academic tenure may Ufi indirectly attributable 

to siirpluses of qualified job applicants, severity years ago t> 'surplus PWD' 

^phenomenpn liad another effect: 

Between 1890 and 1900^ the number of college and imiversity 
teachers in the Un ited States increased by fully 90 percent ^ 
Though the academic market continually exparideu, a point of 
saturation, at least in the more attractive university positions, 
was close to being reached ; i . \ The law of supply arid deri^arid 
did not spare the academic market: as the number of available 
teachers increased, their bargaining p^ 
job-hunters came on the scene, job-holders felt less secure. 
Under these competitive conditions, the demand for academic 
tenure became urgent, and those who urged it became vociferous. ^2 
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As suggested earlier, this vociferation was manifes^^^ 
statement oh.acad^^^ 

Viewed as continuous or pernianeht emplqynient.after fulf^^^^ of specified 
P^pbjltipfiafy fequiremehts, andanyol of dismissal except on 

a showing of cause, acadeniic tenure is.analogous to merit-sys»-« 
eriitjioyeesi ahd:a form of tenure is an accepted aspect pf.empioymeht in many 
nonacademic areas . Some view it as cpmparable to a seniority or Job security 
.plan for employee^^ covered' by collective bargaining, or to profit and stock^^ 
optipn pians for ex^^ in business. I^w, medicine:, aiid religion areiseen 

as three profess ion^^^^ efnbracing^f6?:ms of tenure^ Physicians' anddawyers! 
^professional, lice n^^ for examplei may only te::suspended for go^^ 
this is considered a fom Institutionarboards of 

states or colleges enjoy tenure: 'tthe very college^nd unive,« 
so often irai^ against this system that 'freezes the^prpfesspr into his job- are 
themsel /es frequently beneficiaries of a tenure system v for maiiy an institution 
makes use of 'life trustee sV '-^^ 

Without chailehgihg the definition of tenure, employed in many of thes 
analogies, and the aptnessof the analpgies themselves, one may^^ feel- gene rally 
m- 1 conifortable with the;('*classified;) civil service and federal judgeship 
con parisonsrthan with some of the others. Perhaps the most obvious analogy is 
-the federal judge who, once appointed, holds office for life during good 
"behavior. This profession also provides a particularly appropriate comparison 
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iSecause the purpose of judicial tenure is- to remove magistrates from the 
political and social pressures attending many of the controversial decisions 
they must make- - 

The point is that as a device to assure continuedlemplpymeht for faculty 
members, academic tenure has counterparts in occupaiiohs in other social and 
economic.:sectorsi At the same timer there are important differences Most 
of these lie in the appointment and removal proce particularly the necessary 
inyoivement of pKjers in decis ion-rriakitlg capacities ^ Procedures for dismissal 
in the state civiLservice, federal judgeships, arid college teaching ma^ 
compared to illustrate this :p6inti 

In Wa;shingtori, as in other civil: service systems, public employees may be 
demoted, suspended, or dismissed for neglect, inefficiency, incompetence, 
insubordination, indolence, conviction of crimes i^^^ 
malfeasance, gross misconduct, or willful violatibrirdf published rules 
latiohs-^^ Enipioyees may be dismissed by appointing authorities but must be 
furnished with written statements of charges 15 days prior to the action 
(dismissal may be immediate when the good of the service is involved)- 
Employees may appeal to the State Personnel Board, which- consists of three 
persons appointed by the Governor to six -year terms with the confirmation of 
the Senate; board menibers may riot be state employees > The Board's decision 
is final. Appeal must be through the courts. Unlike academia tenure systems, 
other public employees, peers, do riot perform evaluative roles in dismissal 
procedures . 
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In the case of the federal judiciary,, judges of -tlie district courts, courts of 
:appeais,.:and Suprem Court have life tenure, there is (unlike academia) hb 
compulsory retirement age. Removal is solely by impeachment for "high 
crimes and: misdemeanors^'' initiated by majority vote of; the^House of 
^Representatives and requiring a m vote of the Senate (after full trial) 

to convict. Other magistrates do rip^^ and, again, the 

removal process is outside the purview of the judge's peers. 

Procedures goveraing^^^^^^ institution 
to inst it ut iori , but^the ;p_revail ingipattern , -part icularly in the.pubi ic four -year 
ihstitutiorisT ihyoives a faculty cbmm ittee on-teniire .s^^ After hearing the case, 
the faculty Hearing committed makes its recommehdatibris to the chief adminis - 
itrative officer of the institution, arid after review he foi^ards them with his own 
to the governing board for n In these procedures, unliM those 

governing the two most frequently ^-cited arialogous.teriur^^^ 

judiciary and the classif ied civil service) faculty_:peef irivblvement. is^ preserit-and 
cruciar . 

The importance of faculty invoivement is p^ramourit. According to the AAUP 
statement on academic due prbcess: 

Faculty, status and related:rtiatters,are„primarily.a faculty^^ respon- 
sibility; this area :include%appbi^^^ 

riot to.reappolnt^ .prom^^ anid dismissa l . 

The primary respbiisibility of the faculty for such matters is based" 
upon the fact that its judgmerit is central to general educatiorial policy- 
Furthermore, scholars in a particular field or activity have the chief 
competence for judging the work of their colleagues; in such compe- 
tence it is implicit that responsibility exists for both adverse and 
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favorable judgments. Likewise there is. the more general 
Gompefehcies of experienced faculty person 
having a broader charge. Determinations in these matters 
shotild^f irst be by the ^hie^academ ic officers with the 
cohcurrence of the board; The governing bbard atid^presidehf 
should;, bri questions of faculty status, as4h other matters 
where the faculty has primary respdnsibiiity, concur with the 
faculty jiidgmetit;except:in instances and for compelling 
reasons, which should be -stated^^ 37 

(emphasis.added) 

Thus^ with academic tenure, decisions on temiria^ion are ^^^^^^ 

derived: peer evaluation is pfohiiiient, and accbunt£tbility :is essentially a 

fraterhaLmatter. Ndninstitutiony particip^ direct part in the process 

(unless the terW This fact, 

more than-any other, distinguishes academic tenure other merit and teniire 

systems. 

Hence^ while the concept: of continuous or permanent employment is 
not limited to the teachiiig^ p^^ becjause.bf faculty hegemony in^ 

andlterminatibn decisions, academic tenure is a distinctive fbrm. of per^ 
erripibynient unique to that prbfessibn. 
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Di Academic tenure: A :Few,_MyJhs -and AJFew Realities 

Whatever its strengths or weaknesses, academic tenure evokes varied and 
conflicting attitudes . Considerable misunderstanding pri ahd^q^^^ the campus 
surrounds iti and misconceptions frequently its;defenses and 

criticisms. Accordingly^ exanlination of sonie of the more prevalent conceptions 
arid miscoriceptibris of teriuire seenis in order, two of the more prominent beliefs, 
\tliat feriur^ is^^^essentia freedom: and^that it is^pn:^ue to college 

teachings were treated in preceding- s A third f latieri tenure/ s legal 

status, is treated separately iri a subsequent secfibri; Attfiis point, the emphasis 
is on institutional tenure prbcediifes arid practices, the extent arid prevalence of 
tenure, arid the presence oiT: lack of accburitabiU 

1 • Probatibriary Sei^icefRequifei^ 

Academic teriure is cbmmorily seeri as a status college professors acquire 
somewhat automatically after passage of a specif ied time periods regardless 
of prbfessiorial competerice. Such a cbriception contains eleriients of myth 
arid reality. A professor may attain tenure after the passage of a specified time 
period or achievement of a particular rank, but this is not necessarily 'Automatic, " 
and not all professbrs achieve tenure. While cbnimon criteria guiding deterrrii- 
riation of tenure eligibility are lacking, tenure* in Washington institutions is 
usually awarded on the basis of (1) length of service at the institution, (2) 
academic rank, and (3) demonstrated competence as a teacher and scholar. In 
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the State's community collegesr^Kere tenure is governed by statute, the 
emphasis is on length of service - -three consecutive years of employment 
'^automatically" qualify one for academic tenure. 

Virtually all of the institutions of higher education impose probationary 
-service requirements on teaching personnel; 'Again, in the community colleges 
three consecutive years of service are'iisually required. In the four-year 
institutions probationary peri6(ls rahge<^^^ five to seven years (see Table I). 
Such probationary periods provide 6p^ demonstrate, and 

observe competence i In most departments evaluation is performed annually, 
and to achieve tenure teacher s must survive .ahnuaLretehtiph reyjews^^^ 

TABLE I 

FACULTV PROBATIONARY REQUIREMENTS: WASHINGTON FOUR-YEAR ISStltuflONS 



Institution -- 


Maximum - 

Probationary 

Period 


Eligible 
Academic 
Rank . 


Comments-. - _ ^_ ^ 


Oniye»uy of Washington 


;7 Y>tr* 


Assoc. Prof. 


Assistant professors with 7 cbnsecutive yctrs of 
service and 3 consecutive years as assistant 
professor may be given tenure; 


Washington State 
Univerait/ 


5 Yetri 


As«ist«tt 


Eligible after 4 years. ~ 


Central Washington 
Slate College 


5 Years 


Assistant 


4 years for persT.* above. Instructor. 


Eastern Washington 
Siaie College 


6 Years 




Fact'*,!/ member eligible for tenure consideratt'on 
w^icn appointed for fifth consecutive year. 


Western Washington 
Slate College 


7 Years 


Associate 


t to 3 years of service for associate profek^or. 
I year service for full professor; 
Tenure awarded to assistant professor^ in ex> 
ceptional cases. 


GoDzaga University 


7 Years 


Associate 


4 year minimum service requirement for all 
faculty members. 



Pacific Lutheran Unlver&ity 7 Years 

Seattle LVIvcrsity So Information 

University of Puget Sound No Information 
Tort Wright College 

Northwest College 1 Yeara 



St. I', rtin's College 
Seattle i^cific College 

Waila WalU Col>ge 
Whitman College 

Whitworih College 



Instructor Tenure, when granted, commences after the 
fifth year. 

7 Years Associate 

6 Years Assistant 5 years for aiisociate professor; 

4 year^ for full professor. 

Instructors may be continued ii.definitely wtih* 

out tenure. 



(Presently revising rules: not yet adopted) 
6 Years 



Professor Instructors, assistant and associate profcssorit 
can be grantee^ tenure by special vole of the 
Board ofTruMcvs. 



7 Years 
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A faculty member may. advance to a tenured rank and acquire tenure before 
the end of the specified probationary period. Probationary periods are aimed at 
new and nonexperiericed faculty, but experienced parsons hired from other 
institutions are also frequently required to serve at least short periods before 
gaining tenure^. 

Washington ihst itutions- pro^ti^^ procedures accord generally 

with AAUP standards: 

Beginning with app^ the rank bf^fuU^time instructor or a 

higher rank, the probationary period should "not exceed seven years, 

including wi period full-time service atr aU^^^i^ 

higher edacationr but subje^^^ after a term 

of fprbbat ionary service of mp^^^^ than three years in one or rn ore 

institutions, a teacher is calied to another institut 

agreed in writing thatihis new a^^^ is for a probationary 

period oLnpt more than four years, even though thereby the^person's 

total probationary.^p^ 

beyond the normai maxim years ; Not ice .shouidrbe 

at least one year p^^^^^^ to the.expiration of the probationary period if 
the teacher is not to 
that period. 39 

Patterns governing probationary periods for teachers in Washington iristitu- 
tions are also similar to those prevailing across the nation, as indicated on the 
following table: 
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TABLE ir 



State Universities and Land-grant Colleges Offering 
Tenure After a Partiailar Probdtiohcyjw. Period ^ 
And at a Particular Kank^U 



Probationary 
Period (yrs.) 


■ Professor ■ 


Associate 
Professor 


Assistant 
Professor 


Instructor 


0 


11 


3 






1 


2 


i 






2 


8 


5 






3 


17 


18 






.4 


6 


11 


4 


2 


-5 




4 


15 




6 






9 


3 


7 • 




1 


? 


li 


ITot specific 


2 


3 






Total number of 
Institutiohs ^ 46 


_ 46 


37 


16 



Minimal per iods of sei^ic^ and tenure rank are only two bfvthe (inter 
related) factors governing apprenticeship: a third: is continuous evaluation* 

The statute governing award of tenure in the com munity colleges refers to 
such evaluation: **The probationary faculty appointment periodtshall be one of 
continuing evaluation of a probationer by a review committee. The evaluation 
process shall place primary importance upon the probationer's effectiveness 
in his appointment. 

According to the State Board for Community GoUege Education, the criterion 
underlying such evaluation is the probationer's perforniance in the light of his 
job description. 

. Most four-year college and university tenure policies contain references 
to evaluative criteria, although these are often indirect. There are frequent 
references to ability as a teacher, scholar', and (or) researcher. Beyond this» 
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criteria may include "excellence in teaching, ''ability to teach effectively, 
•t)roven excellence in teaching, "satisfactory performance," "professional 
competence, and ''successful teaching experience;'* Still others are, "talent 
as a scholar, '• "productivity in research,'* "distinct potential for scholarship, " 
'Uemonstrated superior scholarship," and "effectiveness in professional 
activities. " 

A few institufioh^ list factors not relating directly to professional compe: 
tence: Northwest College refers to '*moral integrity^^ Fort Wright requires 
'^satisfactory conduct, " Pacific Lutheran seeks "personal traits and qualities of 
mind-suited to scholarshipr" Gonzaga requires ''a spirit of generosity in 
contributing to the general well -being of ^^t^^^ University, "and Whitman calls 
for a "contribution to the extra-curricular life ofahe college. " 

The AAUP does not specify evaluative criteria, since its emphasis seems 
to be on safeguards against dismissal, but references found in a recent exami- 
nation of tenure policies in 80 state universities and land-grant colleges indicate 
that Washington institutions are generally in accord with the rest of the country. 
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TABLE III 



Criteria for Acquisition of Tenure in State 
Universities and Land-grant Colleges 
Specifying Evaluative Requirements . 



Evaluative criteria for Number cf institutions 

acquisition of tenure specifying N=:SO * 

Teaching ability 34 

Research ability 33 

'Professional degrees and achievement 25 

Scholarly .publications 17 

Cooperation and general service 17 

Character and personality * 9 

Advising service to^students 4 

Public and comniuhi service 2 

U.S. .citizenship or permanent residehtship 2 

Personal relation as a faculty 1- 

Creative ability ;1 

Participation in prof essional socie Jl 

^Internatiohar program assignment 1 

Leadership-ih educational movements 1 » 

Other prof essionalr contributions 1 

Jlot specific about criteria 46 



As^probationary period requirements, annual retention reviews, evaluative 
criteria, and promotional stipulations are applied, it should not be surprising that 
some faculty are denied award of tenure. It is stated that greater numbers leave 
before the matter is formally decided in their disfavor. The number of such 
resigning faculty cannot be accurately determined for obvious reasons. Thus, 
reported figures are only partially indicative* although they run counter to the 
view that tenure is awarded automatically. For Washington, the estimates are 
the following: 
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Teaching Personnel Dismissed Rather 
Tlian Awarded Academic Tenure 



1966-1971 

Washington State Universities 27 

Washington State Colleges* 94 

' Washington Private Colleges 35 

Total 156 



♦Excludes The Evergreen State College 

For the community colleges, which must be treated separately because of 

the effects of the Community College Tenure Act, the foliowjhg summary applies: 

New Faculty Employed iri Potentially Tenurable 
Positions Since Augusts 1969 Not Reemployed: . 

Services unsatisfactory- - 
disnriissed i 

Serv ices unsat isfactory - - 
res igned voluntarily 5 

Services terminated because 
of financial exigency 2 

Services satisfactory-- 
resigned voluntarily 19 

Total 27 

(NOTE: Faculty members in tenurable 
positions employed on the effective date 
of the Community College Tenure Act, 
August 9, 1969, received tenure-) 

Probationary requirements offer opportunities to evaluate new faculty 
members, and time for faculty members to develop teaching skills, but they 
have related effects with important implications: these are manifested in 'Up or 
out** requirements . 
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2. 'Up or Out'VRequirements 

. "Up or out" policies involve two separate but related issues, one centering 
on probationary service requirements, the other on promotional requirements. 
In the former instance, college teachers must attain tenured status at the end of 
the specified probationary period or their service must be terminated. As a rule, 
ihey are ineligible for continued service on a nontenured basis after fulfillmeni 
of their probationary period requirements (some institutions provide limited 
opportunities to continue service for short periods beyond the probationary 
period, but these provisions apply to exceptional cases). Under its second 
meaning, "up or out" refers to stipulations that faculty members be promoted 
\yithin specified periods or resign. Thus, a new instructor might receive an 
initial appointment for a period of two years with the understanding that he 
achieve promotion to assistant professor at the end of that period or resign 
(regardless of the probationary period). Once promoted, he would serve liis, 
remaining probationary years as assistant professor with the understanding tliat 
his appointment would terminate if he failed to achieve promotion to tenured rank 
(associate or full professor) at the end^ Such promotional requirements are 
often developed on an individual basis and not expressed in general institutional 
tjsnure policy. 

The concept of "up or out'* can relate to either; here it refers to the first, 
prohibitions against retaining nontenured faculty beyond the end of their prol)a- 
tionary periods. Faculty must achieve tenure or be dismissed; in the final 




analysis, a candidate for tenure mua get ir or get out. This accords with the 
AAUP V lew that probationary periods should be discrete, and upon compb tion 
faculty. members should be given assurance of continuous appointment through 
award of tenure or they should be dismissed. 

"Up or out" requirements have some" advantages for the institution. By 
forcing judicious recruiting programs and demanding the forthright dismissal 
of faculty failing to meet.minimal standards, they tend to prevent accumulation 
of substandard teachers on the permanent faculty * Without strict tenure require- 
ments and practices (strict "up or out" policiej;), department chairmen might 
become careless and faculty' selection efforfs might prove less than satis 
As "up or out" policies are diligently applied, the possibility of 'deadwopd' 
accumulation on the permanent faculty iSi minim imized. 

At the same time, there are disadvantages to both the institution and to the 
faculty. One relates to adequacy of the probationary period. It has been argued 
that probationary periods are too .short for adequate evaluation, primarily at 
the universities, with their emphasis on research and publication. The following 
example (now mitigated by surpluses of PhD qualified applicants and more faculty 
tending to complete their dissertations before embarking on teaching careers) 
illustrates this concern: 

. . .sue years may not be enough to judge the capabilities of a 
scholar in most of the humanities and in some of the social sciences. 
He may have started fuU-time.teaching two or three years before he 
completed his doctoral work: by the time he has recovered from his 
dissertation, selected a new project, and embarked on new research, 
another three or four years may have passed and he still has pub- 
lished nothing to prove his scholarly productivity. Under strict 
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tenure rules his university must make the decision--to let him go or 
to give permanent tenure--before lus eligibility for a tenure position 
can be appraised. If he ?s sent away and later develops into an out- 
standing scholar^ the university will have lost a valuable asset. If 
he is kept and turns out to be a dud the university will be saddled 
with an embarrassing liability 

While an institution can inviie the teacher back after he has proved himself 
else^yhere (though it may cost considerably more in the long riin), it is equally 
apparent that instil ns may be forced to make lifetime decisions before new 
teachers have a fair chance-to dernontttrate their abilities or reveal their 
incompetencies. 

"Up or out- ' requirements are also being increasingly subjected to criticism 
for reasons associated with the financial stringencies confronting many institu- 
tions and the presence of large segments of relatively young tenured faculty on 
their campuses. Sper ^a.Uy» schools facing severe financial limitations may be 
forced to dismiss competent young professors rather than award them tenure. 
This condition contributes to situations with bizarre overtones: 

*A friend of mine^ a department head at a big midwestern school* 
just Iiad to let three of his best young teachers go and keep some 
very mediocre ones that he wanted to get rid of simply because 
the good ones were due for tenure and the others weren't/ (says 
Charles A. Barker^ Vice President of J. C. Wendell Associates, an 
educational consulting firm in New Jersey was livid when he 
told me about it.' 

Columbia University, facing a 1970-71 budget deficit of an. estimated 
$15.3 milliom is one of the many schools sharply curtailing tenure 
appointments. Student protests recently spotlighted the plight of 
seven young assistant professors of music at Columbia, one of whom 
won a Pulitzer prize last year for music composition. All are fast 
approaching their up-or-out dates, and all could end up looking for 
new jobs. 
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"The only thing that makes this situation the least bit different from 
that facing most assistant professors in 2,000 other universities is 
that one of these guys got the Pulitzer, ' says Jack Beeson, Chairman 
of Columbia's music departmeni'.^^ 

Situations such as these are stimulating searches for alternatives. Cornell 
University's is an example. Doctor Robert A. Plane, Provost, noting that the 
situation is not yet at the crisis stage, is nonetheless concerned that stringent 
budgets and declines in. rates of enrollment growth will force a . pattern of limited 
faculty expansion over -the next decade . Most of Cornell's current tenured 
faculty were hired after World War II, and most have several years of effective 
service remaining before reaching retirement age. Thus, the university must 
decide whether to specify a percentage of faculty positions that must remain 
untenured, and hire new faculty to serve only the "probationary" periods before 
being ushered out as the time for tenure decision approaches, or gradually 
increase the proportion of tenured positions and face increasingly diminishing 
opportunities to bring in new blood. Both alternatives are clearly undesirable. 

As with many institutions, tenure award practices at Cornell vary among 
departments. Some tend to award tenure earlier than others (it was found 
that the average time of service prior to gaining tenure at Cornell ranged from 
a low of three years in some departments to a high of six in others). Thus, the 
first step is to bring departmental tenu practices into line; otherwise, some 
departr.ients will have only tenured faculty while other departments will have 
few. Other approaches, such as reappointing only the most able assistant 
professors and delaying tenure decisions as long as possible, are undor consi- 
deration there. 
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Corneirs concern that tenured positions not comprise more than a certain 
percentage of tiie total faculty complement is fairly common. Wiiile institutions 
tend to shy from specifically limiting tiie tenured segment to a specified percentage 
of the total faculty^ as tiie tenure segment increases to more than about half 
evidence of alarm becomes apparent. Traditionally > the balance has been 
maintained through an approximate 50-50 distribution between the two i pper 
(tenured) and two lower (untenured) ranks ."^^ This approach is becoming less 
effective as attrition fails to open positions in the upper ranks and tenure is 
granted increasingly to faculty in the normally pretenure ranks. Because of this 
problem, pressures for hontenured professorships may mount .^^ As an interim 
step, institutions may be increasingly compelled to m^^'e the type of difficult 
reassessment currently underway at Cornell. 

3. Tenure as a Recruiting Inducement: Granting Imm'ediate Tenure 

Academic tenure has been used as a recruiting inducement. As a practice it 
is subject to criticism, since it is one cause of large numbers of faculty in tenured 
positions: 

During a decade (1960s) when professors were in short supply, 
recruiters offered tenure on such a scale that many campuses are 
now afflicted with an oversupply . . .who refuse to make way for 
younger, more dynamic teachers .^^^ 

As practice«J in this state, however, the award of immediate tenure does 
not seem a cause of such conditions. During the last half of the decade of the 
1960s. 3494 new faculty were hired by Washington four-year institutions, 
private and public, as follows: 



State Universities ^ 1632 new faculty 

State Colleges 1108 new faculty 

Private Colleges & Universities 754 new faculty 

Of these, 1933 (55 percent) were experienced and had teaching records at 
other institutions (specifically, for the state universities, 759 or 46.5 percent, 
for the state colleges, 835 or 75.3 percent, and for the private institutions, 339 
or 44.9 percent, had previous relevant experience). None of the remaining 45 
percent of new faculty appointments,- all inexperienced personnel, involved 
granting of immediate tenure: probationary service was required of all these 
persons. Thus, tenure is not used as a recruiting inducement for inexperienced 
faculty members in Washington. 

Immediate tenure is sometimes offered to experienced teachers, but even 
here is not an extensive practice, and it is generally restricted to the state 
university s. At the two public universities, 201 or 26 percent, of the 759 
experienced faculty members were granted immediate tenure (the number of 
these who may have been tenured at the institutions in which they were serving 
when hired is not known). At the state colleges, less than one percent of^the. 
experienced faculty hired were given "instant tenure, " and this was also the 
case (i.e., one percent) in the private colleges and universities. 

Similar patterns are evident in the community colleges. Of the 573 new 
faculty hired since the 1969 Tenure Act became effective, 89 were granted 
immediate tenure; most of those afforded this status had teaching, practical, 
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or other relevant work experience. The remainder attained it because their 
contracts had been'consummated by the effective date of the Tenure Act and 
they were autonfiatically "grandfathered in> " as required by the Act. 

The AAUP guidelines governing probationary .periods recognize institutional 
desires to observe and evaluate new faculty* even those with teaching experience, 
and accommodate probationary periods up to four years for transferees, including 
those who may have served maximum probationary periods (for the AAUP, seven 
years) at other institutions. Thus, even though the Association admonishes 
institutions to grant probationary credit for service at other institutions, it also 
recognizes the importance for colleges and universities to have the option of 
imposing probationary periods on experienced faculty. 

The data suggest that Washington institutions^exercise^this option more 
often than not and restrict the granting of immediate tenure to experienced 
personnel. ThuSt on balance, the utilization of tenure as a recruiting inducement 
does not seem a prominent feature of the hiring practices of institutions of this 
state, public or private. 

One final word is appropriate. The offering of ''immediate tenure'* is not a 
decision left entirely to the department chairman or dean. Tenure is a governing 
board perogative, and it is exercised either directly by the board or the president 
acting in its behalf. Immediate tenure, therefore, as with other cases of tenure 
award, must be reviewed and approved. There are no alternate routes to tenure 
in the rules and regulations of the institutions: all cases are subject to the same 
review procedures, whether new appointments or old. 
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4. Academic Tenure for Administrators and Nonteachers 

The logic of academic tenure as the bulwark of academic freedom does not 
seem to justify its extension to administrators and nonteaching personnel (with 
the obvious exception of ^brarians). Some who recognize the importance of 
tenure for faculty see tenure among administrators as undesirable, particularly 
if it denies a president the power to terminate. To effectively deny them this is 
to deny an important management tool. 

The presence of^tenure among administrators may explain why adminis- 
trators and faculty are not frequently in conflict over itr 

. . .not all college administrators would be happy to see tenure die. 
Many officials hold tenured professorial posts in addition to their 
campus management role's. *That way, if a guy goofs or tires of the 
pressures, he can resign his administrative post and sink right back 
into a very comfortable spot, set for life as a tenured faculty mem- 
ber. ... It's a great security blanket. 

This statement is an oversimplification. It may not be easy for an adminis- 
trator to *sink back' into his conjoint faculty slot, especially if his department's 

complement of faculty is filled and there are no funds budgeted for an additional 
salary, or if the chief administrative officer ardently seeks his removal. 

Yet, the statement recognizes that most administrators who have tenure have 

it because they were ten'ired faculty members before becoming administrators. 

This accords with prevailing practices in Washington where administrators 

with tenure have it by virtue of simultaneous retention of a conjoint tenured 
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faculty appointment. The University of Washington's policy on this matter-cis 
descriptive: 

The tenure of a faculty member who holds an administrative position, 
such as that oi dean or department chairman, extends only to the 
faculty position which he holds conjointly with such administrative 
position. ^1 

Some have criticized the conjoint appointment option; they argue that there 
should be a 'management/labor* distinction between those who administer an 
academic institution- and those who teach in it. Others, among them the presi- 
dents of several Washington institutions, take exception to this view. For them 
the industrial management analogy is inappropriate. They prefer to see 
administrators exercising active teaching responsibilities, performing in a 
conjoint capacity, and they feel this can be best achieved by allowing them to 
retain their faculty status. More than this, they argue that the best administrators 
are drawii from the top faculty ranks. If faculty are allowed to retain their 
professional rank and concomitant tenure, they will be more amenable to serving 
in administrative posts: if not, then not. 

In many respects the issue goes to the heart of the role of faculty in an 
academic institution. Many believe that faculty should both teach and administer 
("they are the institution'*): restricting them to teaching leads to delegation of 
college administration to professional administiators, nonteachers. While the 
administration of colleges and universities by professional administrators is not 
a necessarily negative option, administration by faculty has the support of tradition. 
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The clearest cases of administrative tenure in Washington involve chairmen 

and deans, the positions also most likely to entail active teaching requirements. 

The percentages are the following: 

Percentage of Deans and Chairmen Possessing Academic 
Tenure (in Instructional & Departmental Research Programs) 

State Universities 97-2 percent 

State Colleges 82,5 percent 

Private Colleges 
& Universities 82-2 percent 

Comniunity Colleges 95,8 percent** 

(**Community College Deans and 
Chairmen classified as "untenurable*' ^ 
presumably those lacking faculty tenure, 
are excluded. If included* the community 
college figure is 44-4 percent.) 

Figures for the remaining administrative positions are affected by differing 

interpretations and definitional patterns, but they are revealing: 

Percentage of Nonteachin^ Staff 
Possessing Academic Tenure 

State Universities 26.9 percent 

State Colleges 26.7 percent 

Private Colleges 
& Universities 21.7 percent 

Community Colleges 75.3 percent** 

(**If persons in nontenurable positions 
are removed, the percentage becomes 
81.6 percent. All persons in the *'Non- 
teaching Staff' category at the Community 
Colleges are described as ^'Counselors 
and Librarians* '*) 
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When all parsons in administrative and nonteaching positions are aggregated, 
50 p3rcent have tenure. When the public institutions are taken alone, including 
community colleges^ tlie proportion drops to 42.8 percent. Tenured persons 
comprise 74.5 percent of the administrative ranks in private institutions. In 
comparison^ portions of tenured persons in teaching ranks are lower: 

Percentage of Headcount Teaching 
Staff with Tenure 

State Universities 34.4 percent 

State Colleges 40. 6 percent 

Private Colleges 
& Universities 39.7 percent 

Community Colleges 35.3 percent** 

(**Includes full- and part-time teaching 
staff for comparability with other insti- 
. ' tutions. Generally* part-time Community 

College teachers are not tenurable. 
Part-time teachers comprise almost 
60 percent of the reported headcount 
teaching staff.) 

On the average* 36.6 percent of the headcount teaching staff of Washington 
institutions is tenured. 

A recent study of academic tenure in major American universities revealed 
that although the total number of administrators is small in comparison with 
numbers of instructional personnel, the percentage of tenured administrators 

CO 

and noninstructional personnel is higher than the percentage of tenured teachers. 
The patterns in Washington higher education are not at variance with these findings. 
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5, Prevalence and Distribution of Tenure 



It is clear that not all university and college teachers have tenure. Many 
teaching faculty are serving probationary periods and have nor yet attained 
tenured status. Large numbers of faculty are teaching on a part-time basis, 
and in many institutions, particularly the community colleges, tenure is not 
normally offered to part-time personnel. When all instructional personnel are 
taken into account, excluding teaching assistants, but including all professional 
teachers, probationary and nonprobationary, full- and part-time, 36.6 percent 
are tenured. Of the nontenured proportion, 58.5 percent are in ''pretenure" 
ranks (assistant professors, instructors, and lecturers or they are proba- 
tionary teaching faculty in the community colleges: the notion of *^retenure 
rank" is not directly applicable to the community college situation). 
Approximately 32 percent are community college teachers in "nontenurable*' 
positions (usually part-time personnel). Those remaining, appro:dmately 10 
percent, are nontenured teachers at advanced ranks in four-year institutions. 

If only full-time faculty are counted, the percentage of faculty with tenure 
rises. For the major segments of Washington highex education, the distribution 
is as follows: 



Percentage of Full ■ Time Teaching 
Staff With Academic Tenure 



State Universities 



55.3 percent 



State Colleges 



41.5 percent 



Private Colleges 
& Universities 



48.6 percent 



Community Colleges 88.3 percent 
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The comparatively larger percentage of tenured faculty in the community 
colleges is attributable to provisions of the 1969 Tenure Act granting tenure to 
all then current faculty. If community college faculty are excluded, the percentage 
cf full-time teaching faculty in the four-year institutions averages 50.8 percent 
(this includes private institutions). This figure is comparable with percentages 
elsewhere in the nation, as indicated on the foUo^ving table: 



Numbers and Percentages of Faculty Members, ToUl, FuH-Tin:c, and 
Tenured, in 68 Institutions of Higher Education in 
California, Illinois, and Pennsylvania, 1955 53 



Numbers Percentages 



(2) (3) (3) 

Total Full-time Tenure of of of 
(1) (2) (3) (1) (2) (1) 



52 institutions with less than 120 

faculty members...; 2,949 2,342 1,240 79 53 42 

6 institutions witii* between 120 

and 200 faculty members 966 781 505 81 65 52 

10 institutions with more than 

200 faculty members 15,621 8,327 4,305 53 52 28 



68 institutions 19,536 11,450 6,050 59 52 31 



If only the ''tenurable'* ratiks (associate and full professor) are included, 
the percentage of full-time teachers with tenure in Washington is still less than 
total, though it is quite high: 85.3 percent. 

While some four-year institutions report a few tenured instructors, there 
are no lecturers (a rank below Instructor) with tenure. For the most part, the 
tenured teaching faculty are in the upper ranks, particularly the top two: 
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Headcount Teaching Staff With Tenure 





Instructor 

* % 


Assist. 


Prof. 

% 


Assoc.. Prof. 

# % 


State Universities 


1 


(.01) 


79 


(5.9) 


670 


(68.5) 


State Colleges 


7 


(12.9) 


108 


(20.6) 


237 


(65.4) 


Private Colleges 
& Universities 


16 


(8.3) 


127 


(28.0) 


190 


(68.3) 



% 



Hence, 87,6 percent of the headcount tenured faculty are in the two top 
professorial ranks (these figures exclude community colleges). 

As might be expscted, because of probationary service requirements, most 
tenured teachers have extensive experience. This is apparent in the following 
figures: 

Percentage of Headcount Tenured Teaching Staff 
With More Than Six Years Experience 

State Universities 86.8 percent 

State Colleges 85. 7 percent 

Private Colleges 
& Universities 89.8 percent 

Community Colleges 77.8 percent 

A surprising proportion of tenured faculty in the four-year institutions have 

more than twenty years of experience: 

■s- 

percentage of Headcount Tenured Teaching Staff 
With More Than Twenty Years Experience 

State Universities 33.3 percent 

State Colleges 28.5 percent 

Private Institutions 32.3 percent 
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As also might be anticipated, there is a strong relationship between tenure 
and highest earned degree. In the four-year institutions this is between tenure 
and faculty with doctorates? and in the community colleges it is between tenure 
and teachers with master degrees: 

Headcount Tenured Teaching Staff 
By Highest Earned Degree 

Bachelor • Master Doctor Professional 

# % # % # % ^ % 

State Universities 38 (2.3) 289 (17.7) 1144 (70.0) 158 (9.7)* 

State Colleges 171 (3K7) 367 (68*1) 1 (0.2) 

Private Institutions 15 (2-7) 257 (46*1) 276 (49.5) 7 (1.3)* 

Community Colleges 185 (12.9) 1025 (71.6) 69 (0.4) ' & (-04) 

*Percentages do not total 100 as faculty with less than tlie baccalaureate degree 
are not listed. 

Given the linkage between academic freedom and tenure, it miglit seem that 
the distribution of academic tenure would bear a relationship to academic 
disciplme. Some subject fields are more "controversial*' than others (e.g., tlie 
subject matter in law and the social and behavioral sciences may be considered 
less settled than, say, that in agriculture and the natural sciences) and a greater 
presence of tenure might be anticipated in these academic subject areas than in 
others. The data fail to reveal such trends or patterns in Washington institutions. 
Actually, something of the opposite occurs; agriculture, business, and the technical 
science professions, along with law, rank most highly in terms of proportion of 
faculty with tenure. 



45 



Percentage of Teaching Staff with Tenure 
In General Academic Disciplines 

UniversKies Colleges Private Insu Com. Colleges 

Agriculture & 

Natural Sciences 65.5 N/A N/A 86.6 

Arts & Letters 40.1 37.2 39.7 92.1 

Business & Commerce 61.5 27.0 32.7 89.4 

Education ( & Phys. Ed) 50.9 46.4 33.1 92.6 

Health Science? 12.8 43.4 38.8 72.5 

Law 62*5 N/A 50.0 N/A 

Mathematics & 

Physical Sciences 45.8 50.7 52.2 91.1 

Social & Behavioral 

Sciences 54.8 37.4 30.9 87.4 

Technical Sciences 69.2 41.9 64.3 89.4 

In view of these patterns, tenure seems more a functioi) of seniority, rank, 
and highest earned degree than academic subject area. The uneven distribution 
among academf.c areas may also suggest different: departmental tenure policies 
(a problem alluded to earlier) or comparative surpluses of qualified teachers 
in some fields. 

These data indicate that the prevalence of tenure in Washington institutions 
is comparable to that in other states, and that tenured personnel in the four- 
year institutions are persons with advanced rank, advanced degrees, and 
extensive teaching experience. 
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6* Terminating Tenured Faculty 

Many believe that once a faculty member achieves tenure* he cannot be 
dislodged from his position* Such an assumption is false. While it is usually 
more difficult to terminate tenured professors then nontenured faculty members 
(although this may be changing: i^ee the section on the legal status of tenure), 
the possession of tenure does not preclude-dismissal or the imposition of 
lesser penalties* (It has been stated that the major difference in terminatini; 
tenured and nontenured faculty is that with the former the burden of proof is on 
the institution while with the latter it is on the individual: this statement is 
probably accurate, but it is an oversimplification.)^^ On most campuses* 
tenured professors may be dismissed for incompstencet irresponsibility, 
physical or mental disability, or for other major causes* Tliey also may be 
terminated for reasons of financial exigency or the discontinuance of instruc- 
tional programs or departments* 

Tenured faculty members have been dismissed from Washington campuses 
during recent years. Others have resigned rather than face the notoriety of a 
hearing. But their numbers are few» and it may appear that such disciplinary 
measures are not employed as frequently as they might be. Explanations for 
such infrequency are many: one cause may lie in the cumbersome and unwieldy 
character of termination procedures. 

The AAUP accepts tenure termination "only for adequate cause, ... or 
under extraordinary circumstances because of financial exigencies. These 
two justifications, financial exigency andadequfte cau5& need separate treatment. 
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a. Tenure Termination For Financial Exigency 



The AAUPs statement on tenure termination for financial exigency is 
direct: 

Termination of a continuous (tenured) appointment because of 
financial exigency should l^e demonstrably bona fide.56 

Tlie financial exigency must be real; beyond this, guidelines are not 
specified, but the likelihood of sicepticism during an AAUP review is apparent. 
According to Professor William Van Alstyne (Chairman of the AAUPs Com- 
mittee on Academic Freedom and Tenure), a school would have to be near 
bankruptcy before it could dismiss faculty for financial exigency without upsetting 
the Association. He states, "K a university were firing tenured members of the 
faculty while at the same time providing a half million dollar subsidy for the 
football team, for example, (the AAUP would) question it. "57 professor Van 
Alstyne's example may be extreme. Such matters would be more difficult to 
decide if they involved staff imbalances stemming from decisions to drop required 
courses for undergraduates; the inability of some departments to cut back on 
tenured faculty after enrollments drop suggests the difficulty. 

At the Fifty-seventh Annual Meeting of the AAUP, in the spring .of 1971, a 
resolution on faculty participation and on termination because of financial 
exigency was adopted. Since it reveals something of the complexity of the 
problem, it is quoted in full here: 
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The Fifty -seventh Annual Meeting of the American Association of 
University Professors shares the concern of all segments of the 
academic community over the effects of the severe economic 
difficulties presently confronting higher education. We are equally 
concerned? however, about arbitrary or simplistic actions by a 
governing board or a finance officer. Specificallyr we refer to 
unwarranted cutbacks in educational programs? including the 
significance of those cutbacks for teaching personnel? both 
tenured and nontenured. The 1940 'Statement of Principles on 
Academic Freedom and Tenure' provides that tenure may be 
terminated ' under extraordinary circumstances because of V an- 
cial exigencies' and that 'financial exigency should be demonstrably 
bona fide/ However, the 1940 'Statement' was never intended to be 
an open door for wholesale or arbitrai:>^ dismissals, and the 1966 
'Statement on Government of Colleges and Universities' makes it 
perfectly clear that the most intensive faculty participation is 
required in such grave decisions. Moreover! we deplore the 
apparent tendency of many boards and administrations, which, 
when faced with an apparent budgetary crisis- turn first to retrench- 
ments in the instructional budget and to the reduction of instructional 
staff rather than weighing veiy carefully the whole range of possible 
alternatives. 

The Fifty-seventh Annual Meeting therefore calls upon all institutions' - 
including those not yet faced with the necessity of major budgetary 
reactions --to adopt orderly procedural standards foi the review of 
priorities? and to insure that the principle of sound decision -making 
be applied in this currently critical area as well. Adequate faculty 
participation should be both substantive and procedural: whether 
retrenchments should be made, where they should be made? and 
how they should be made? are all matters of shared authority, 

(emphasis thus) 

The policy statements of most Washington four-year institutions specify 
termination tor financial exigency or discontinuance of departments or programs. 
Although financial exigency is not mentioned in the Community College Tenure 
Act? it is evident that it would be considered adequate cause. Indeed? Washington 
institutions appear to recognize or specify financial exigency as a cause for 
tenure termination with greater frequency than elsewhere. In a recent study of 
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tenure in public universities and colleges, of the forty sampled, only 21 
specifically provided for such eventuality. 58 

Technically, tlierefore, Washington institutions have machinery for 
terminating tenured faculty when there is no money or need for them. There 
is little evidence of termination for financial exigency during recent years. So 
far the need for such action has not been great, and in the few recent instances 
of program elimination the faculty affected were placed in other positions 
within the institution. 

b. Terminating Tenured Faculty For Cause 

The AAUP also recognizes that tenure may be terminated for "adequate 
cause." Although this term is never specifically defined, references to 
"incompetence" and "reasons involving moral turpitude" in the 1940 Statement 
permit a variety of inferences. To clarify the issue somewhat, at the 
Association's 1953 meeting, members adopted a resolution stating that "the 
tests of the fitness of a college teacher should be his integrity and his professional 
competence, as demonstrated in instruction and research. "60 Finally, in its 
'Working Glossary of Terms, "the AAUP comments on the practices of various 
American institutions and implies that the constitution of adequate cause can be 
determined therefrom: 

As "adequate cause" is reflected in institutional regulations throughout 
the United States, it refers generally to issues of (1) demonstrated 
incompetency or dishonesty in teaching or research, or (2) gross 
personal misconduct which unfits the faculty member for association 
with students . 



50 



Thus, integrity, professional competence, and moral turpitude seem to be 
the important elements. The lack of more precise definition accords with the 
Association's view that cause should be determined on a case-by-case basis. 

An analysis of tenure practices of eighty American institutions, private and 
public, revealed that termination for cause is widely recognized. While ten 
merely state ''cause** without further elaboration, more specific reasons also 
appear. Fifty-five mention "professional incompetence;" seven mention "crime" 
includiiig treason; fifty-six indicate "immorality;" twenty-six specify "neglect 
of duty;" eleven include "incapacity or disability;" ten refer to "grounds in the 
1940 Statement;" eleven identify 'Tailure in institutional relationships" and a 
few state that "religious beliefs and activities" are causes for tenure termination. 

A more recent study also identified a variety of tenure termination causes. 
These are arranged by order of frequency on the following table: 
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Criteria for Termination of Tenure as Specified hy Forty of 
Eighty State Universities and Ldnd-grant Colleges 
Studied. 



Criteria for termination o f tenure institutions 

Immorality or misconduct 32 

Professional incompetence 26 

Neglect of duty 20 

Financial exigencies IQ 

Incapacity or disability 14 

Crime including treason g 

Discontinuance of department or program 4 

Conviction of a felony 2 

Dishonesty 2 

Failure to perform the terms of employment 2 

Rank insubordination 2 

Conduct prejudicial to the institution . 2 

Refusal to perform assigned duty 2 

Gross violation of professional ethics 2 

Failure in professional growth 1 

Failure in institutional relationship 1 

Unprofessional action i 



Loss of overall effectiveness in university assignment 1 

Bpnafide reduction of staff 1 

' Failure to perform duties i 

Improper conduct injurious to the institution 1 

Violation of academic standards and principles 1 

Violation .of, .university rules or policy 1 

Failure to return from leave within the period specified 1 
To illegally advocate overthrow of our constitutional 

form of government by force or violence 1 



Washington institutions similarly struggle with the definition of ^'adequate 
cause/* The reasons for which tenure may be terminated in Washington are 
arranged on the following table, ranked by frequency: 
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Criteria for Termination of Tenure Specified in 
Washington Private and Public Institutions 



Number oJ Institutions 



Criterian Specifying 

Neglect of Duty 9 

Incompetence 8 
Immorality . 8 

Physical/Mental Incapacity 7 

Conviction of Crime 7. 

Insubordination 5 

Violation of Institutional Policy or Regulation 5 

Misconduct 4 

Dishonesty 3 

Doctrinal Departure 2 

• Breach of Signed Contract 2 

Inefficiency 1 



Discrimination of race, origin, religion, or language 1 
Professional Deterioration 1 
Member of Subversive Organization 1 

In the community colleges tenure may be revoked only for adequate cause 
and by due process. Beyond this, the statute cites three specific acts which 
constitute sufficient cause: (1) any unlawful act of violence; (2) any unlawful act 
resulting in destruction of community college property; and (3) any unlawful 
interference with the orderly conduct of the educational process. 

The requirement that academic tenure be revoked only by due process 
points to another prevalent requirement of most tenure policies. While tenure 
may be terminated for major infractions, termination must entail the application 
of the fundamentals of due process. It is in the implementation of such procedures 
that the ^'adequacy'' of the cause is determined. 
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c» Term ination Procedures 



In their analysis of the tenure policies of American institutions'of higher 
learning, Professors Byse and Joughin identify four distinct stages of tenure 
termination practices: 

-Informal adjustment and conciliation; 

-Initiation of proceedings; 

-Hearing; and 

-Appeal , 65 

Although some Washington institutions are revising procedural requirements 
in their tenure policies, most specify these four stages in some detail. 



(1) Informal Adjustment and Conciliation ^ 



Procedures for informal adjustment and conciliation are provided on most 

Washington campuses. The University of Washington's are illustrative: 

When a question arises concerning the termination of the services of 
a faculty member who has tenure, first the appropriate dean shall 
discuss the matter with the faculty member in personal conference. 
The matter may be concluded by mutual consent at this point. 

If the matter is not concluded, at the request of the dean or the 
faculty member, an Advisory Committee may be called into 
operation to offer its confidential advice to the parties. . . . The 
Advisory Committee shall consult privately with the dean, the 
faculty member, and others and shall proceed informally to effect 
a mutually acceptable adjustn^ent if possible. 

If at any time during the preliminary proceedings the faculty member 
requests that the formal proceedings be held, these shall be initiated 
within one month or the matter shall be dropped .66 
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Attempts to resolve the matter also may be made at the departmental 
level. In the Community College Tenure Act no specific provision for informal 
conciliation is made, 

(2) Initiation of Proceedings 

Formal dismissal proceedings are usually initiated in the form of a wnaen 
statement from the dean or administrator » functioning as the charging authority, 
to the faculty member in question. This written statement is, in effect, a 
statement notifying the faculty member of the specific charges. A hearing 
committee may be designated, and, in virtually every instance, the hearing 
committee will include faculty representation. In some institutions the committee 
is a standing body, in other cases it will oe an ad ,ioc faculty committee speci- 
fically empaneled to hear the dismissal case. 

The usual pattern is to give the faculty member time (thirty days) to 

prepare his case. He may also submit a written response to the official charges. 

The University of Washington Faculty Code's statement on proceeding initiation 

is again illustrative: 

A formal dismissal proceeding shall be commenced by a written 
communication from the appropriate dean or comparable adminis- 
trative officer functioning as charging authority to the faculty 
member and to the Chairman of the Tenure Committee containing: 

(a) a statement giving the grounds for dismissal with sufficient 
particularity of the underlying facts to inform the faculty 
member of the nature of the charges against him; 

(b) a statement that if the faculty member makes a request 
within thirty days of receipt of the charging authority's 
statement, he is entitled to a hearing before the Tenure 
Committee; 
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(c) a copy of the Faculty Code including Tenure Hearing 
Procedures; 

(d) a first list of witnesses. 67 



(3) Formal Hearing 



Of the thirteen Washington institutions (four-year) requiring formal 
hearings in their tenure termination proceedings, eleven specify that the 
hearing boards must consist solely of faculty members. In one case the accused 
faculty member has the option of being heard before a faculty committee or board 
of trustees. The Community College Tenure Act requires that review committees 
be composed of members of both the administrative staff and the teaching faculty, 
but the teaching faculty members must be sufficient in number to comprise a 
majority of the committee membership. 

Hearing procedures provide for t ..imony of witnesses, presentation of 

evidence, rebuttal, cross-examination, taking of transcript, and counsel. At 

the community college level, the relevant statute specifi<^s that, 

the review shall include testimony from all interested parties 
including, but not limited to. other faculty members and students. 
The faculty member whose case is being reviewed shall be afforded 
the right of cross-examination and the opportunity to defend himself. 
The review committee shall prepare recommendations on the action 
they propose be taken and submit such recommendations to the 
appointment authority prior to their final action. 

*RCW 28B.50.863 requires the review committee to hear the case and make 
recommendations to the appointing authority (the board of trustees of the district) 
prior to final action. In a case in litigation at the time of this writing, a 
Washington court has ruled that the review committee has exclusive authority to 
make findings of fact, and the appointing authority is, thereby, bound by the review 
committee's * recommendation. ' 
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(4) Appeal 



Provisions for appeaL the final major step in the termination process, are 
contained in most policies, although the precise appellate authorities will differ* 
Some schools provide for appeal to the President, othei s direct appeal to the 
goveraing board and still others involve both. Some proviv for automatic 
governing board review of the hearing board decision, others require formal 
request for such review. The appeal procedures descrined in the University 
of Washington's Faculty Code are elaborate, but they illustrate the efforts this 
institution exerts to ensure exhaustive appeal procedures for tenured faculty: 

At the written request of the faculty member or the charging 
authority, the President shall review tlie case. (Then follows a 
series of statements concerning the basis of his review, 
opportunities to prepare and present briefs , etc.) 

If the President affirms the decision of the Committee, the matter 

shall be deemed closed unless the faculty member files notice of 

the appeal of the decision to the Board of Regents within ten days. . . . 

If the President disagrees with the decision of the (Heacing) 
Committee, he may reverse the Committee's decision, . . .and the 
matter shall be deemed closed unless the faculty member files 
notice of appeal of the decision to the Board of Regents within ten 
days. . . . (T)he President may (also) return the matter to the 
Tenure Committee with his objections specified. If the matter is so 
returned to the Tenure Committee, it shall reconsider the case. . . . 



If the decision of the President is adverse to the faculty member, at 
the written request of the faculty member, the Board of Trustees 
shall review the case. (Then follows a series of procedures concerning 
such review, the preparation and filing of briefs, etc.) 

If the Board of Regents affirms the decision of the Tenure Committee, 
the matter shall be deemed closed. If the Board disagrees. . .(it) 
may make a final decision to this effect and thereby bring the case to 



a conclusion, or it r-jay return the matter to the Presidant for referral 
to the Tenure Committee with its objections specified, . . , After 
reconsideration, the (Tenure) Committee shall frame its decision and 
communicate it in the same manner as before. After study of the 
Committee's decision, the Board of Regents shall make a final 
decision, '0 

Appeal for tenured faculty members aggrieved by a decision of the hearing 
board is also recognized in the Community College Tenure Act, suggesting 
Legislative endorsement of this procedural element: 

Any faculty member dismissed (in accordance with the provisions 
of the Tenure Act) shall have a right to appeal the final decision 
of the appointing authority within ten days thereof in accordance 
with (the appeal provisions of the Administrative Procedures Act, 
Appeal is co the Superior Court- ,)71* 

It is now clear that tenured faculty may be dismissed. It is also clear that 
the safeguards against arbitrary dismissal, and possible infringement of academi 
freedom, are elaborate. While the definition of academic due process employed 
by the American Association of University Professors is more desidsrative than 
descriptive (Academic Due Process is defined by the AAUP as 'k system designed 
to produce the best possible judgment in those personnel problems of higher 
education which may yield a serious adverse decision about a teacher"), its 
stress on faculty participation is realized in Washington institutional policies, 



*In 1971 the Washington Legislature enacted an Education Administrative Procedure 
Act (RCW 28B, 19,010, et, seq . ), This act applies to community colleges as well 
as to the public four-year schools. In the interest of consistency, the RCW 28B, 
50,864 references to appeal in accordance with the State Administrat've Procedures 
Act should be amended to refer to the Education Administrative Pro:«dures Act. 



58 



d* Frequency of Tenure Termination 

Possibly because tenure termination isfan extreme sanction, possibly because 

the procedures it entails are cumbersome, possibly because the probationary 

period requirements are so effective that few inept faculty survive them, . 

possibly because faculty members in trouble tend to resign rather than face a 

hearing, or possibly because of a combination of these and others, tenure 

termination procedures are not often invoked, l*enured professors have 
been removed through informal methods leading, to voluntary resignation, and 

tenured professors have been removed through the application of formal 

termination procedures, but not often* Although evidence on the prevalence of 

incompetence among institutional faculties is lackingi it seems safe to assume 

that termination procedures are either employed less frequently than warranted, 

or they are employed with singular lack of success. 

For the ten-year period 1960-1970, Washington four-year institutions report 

the recorded dismissal of seven tenured persons. The distribution is as follows: 

Tenured Personnel Dismissed From 
Washington Four -Year Institutions 
1960-1970 

Staie Universities 0 

State Colleges 2 

Private Institutions 5 
Some tenured personnel have resigned after a question of tenure was formally 
raised. While many, if not most, of these cases would not likely be matters of 
record*, some are: 

*Faculty representatives at Western Washington State College maintain that such 
resignations approximate one per year, per 500 faculty. 

59 



Tenured Personnel Resigning Following 
The Raising of a Question of Tenure 
1960-1970 

State Universities l 

State Colleges o 

Private Institutions 3 
Assessment of these figures must be tempered by awareness of several 
characteristics of higher education. First, the probationary periods are long 
and the review procedures governing the award of tenure, at least theoretically, 
are more rigorous than many other professional sectors. Tenure is not awarded 
to all. Second, the higher education community is generally more tolerant of 
unorthodoxy in belief and life style than other social or professional segments. 
Hence, there may be less likeliiiood of termination than would be the case in 
other areas of endeavor. Third, extensive opportunities for informal resolution 
of conflict exist, and these are buttressed by various opportunities for unobtru- 
sive resignation. The effects of these opportunities are not apparent to the 
casual observer. Fourth, because tenure termination procedures are involved, 
lengthy, and costly, administrative officials may be reluctant to implement them. 
Finally, while the President and the governing board possess the ultimate power 
to hire and fire, fear of professional sanctions may induce caution. 

7. Tenure, Incompetence, and Mediocrity 

The presence of tenure termination procedures does not dispel the myth 
that tenured teachers possess lifetime job security with few obligations to 
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maintain profession' ' competence, A belief that tenured professors teach 
fewer classes* counsel fewer students* and sp?nd more time in nontcaching 
activities than their nonteniired colleagues is common. Such attitudes are 
not restricted to the critics of tenure. Even some of its stauncher suppotrers 
recognize that incompetence and nonprofessional behavior exist among tenured 
faculty. Tlie University of Utah^s Tenure Commission makes such an observa- 
tion in its report: 

The least satisfactory features of the tenure system^ we have 
concluded* arise in the post-tenure period* While the relevant 
University regulations are calculated to facilitate dismissal of 
tenured faculty members who fail to measure up to acceptable 
standards of academic performance and professional responsibility » 
actual results are not necessarily in accord with theoretical 
expectations. Evidence presented to the Commission indicates 
that instances of tenured incompetence^ unacceptable academic 
performance* or failure to observe professional standards of 
behavior* do occur within the University from time to time. 

A similar acknowledgement is made by Professor Machlup* a strong advocate 

of academic tenure: 

My doubts about the frequency and importance of cases of faculty 
deterioration due to tenure must not be mistaken for a denial of 
their existence. Some of us know of cases of this sort. We know 
of professors who were once promising but have not fulfilled the 
promise: they have, not kept up with the progress in cheir fields* 
have not done any decent research in year^* do not prepare their 
lectures* do not carry their share of the burden of the department* 
are not accessible to students; but* who* possibly* would still perform 
satisfactorily if they were not secure in cheir jobs* that is* if their 
contracts were subject to termination or renewal depending upon 
performance. Hence* with due reservations regarding the frequency 
and importance of actual cases in point* it must be granted that the 
tenure system may contribute to some deterioration in the jii rformance 
of some professors and* consequently* may harm the institutions 
which are stuck with the retrograde members of the faculty. 
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Professor William Van Alstyne (Chairman of the AAUP Committee on 
Acadsmic Tenure and Freedom) concedes, "(There is) no doubt that among the 
tenured faculty a.e many who are grossly incompetent or who teach from 
yellowed notes . " But he adds: "(that) no reason other than inertia prevents 
universities from eliminating this deadwood; these teachers stay on bec£.jse 
no one sees fit to bring forth an appropriate complaint. "^5 

The University of Utah Tenure Commission recognizes two approaches to 
a solution. The first involves abandonment of tenure and search for other means 
to cope with faculty delinquency, means better adapted Ko the "eradication of 
^Bt9i^^s^l2?l^ ^han the tenure system" and which would provide at least 

equal protection for academic freedom. The second centers on strengthening the 
tenure system through post-tenure evaluation and other modifications in practices- 
The Commission recommends the second. 

The Tenure Commission's tack attests to the value of some recent obser- 
vations made by President Henry Saltzman of the Pratt Institute (Brooklyn, New 
Yorl Because of the pertinance to this discussion, his remarks are quoted at 
length here. 

A dean or department chairman in a university develops so close a 
relationship with his faculty over the years that ambitious, energetic, 
qualified teachers who earn tenure are frequently permitted to age 
like fine wine, without being disturbed. ... (T) he behavior and 
attitudes of supervisors of tenured faculty— deans and department 
chairmen--are the keyto the matter. These members. of 'middle 
management'. . .are either unwilling or incapable of properly 
supervising, evaluating, and disciplining the tenured faculty. This 
weakness gravely threatens the tenure system. 
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Poor monitoring of the tenured faculty results not from ill will or 
conspiracy. It is a reflection of a problem of human nature. Deans, 
chairmen, and tenured faculty have worked and virtually lived 
together for a long time. Often they are good friends. Indeed, senior 
members of a faculty often constitute an extended family system: 
Chairmen become godfathers to the children of tenured faculty 
members and frequently help each other in times of illness or other 
se. ^us difficulty. After a while, a familial, rather than a managerial, 
relationship is established.^^ 

Like the Utah Tenure Commission, Saltzman points to the need for perfor- 
mance criteria, discipline, and individual accountability in the post -tenure 
period. 

While many acknowledge a 'post-tenure letdown/ others are not willing to 
readily accede its cause to tenure. For example, in addressing the problem of 
professional deterioration after tenure is attained. Professor Machlup demands 



empirical evidence of the linkage between the two. He suggests the culprit 
may not be tenure but uninspiring work environments. 79 

A number of factors probably contribute to professional deterioration. A 
cause and effect relationship between tenure and professional stagnation is not 
easy fo demonstrate, and it may not exist, but it is clear that the presence of 
tenure seriously complicates remedial surgery, both on an individual and 
collective basis. 

Professor Machlup recognizes the potential seriousness of this problem: 

Assume a new president takes office and finds a large part of the 
faculty in the category of deadwood by the higher standard of 
excellence (to which he aspires). To remove this deadwood quickly 
would be difficult or, at lea^'t, very expensive- Some faculty 
members may be willing^o accept premature retirement, others, 
large separation payments (say, three years' salary) (sic), still 
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others, assignment to nonteaching positions at the institution. 
Such a program, however, may be too expensive for the institution, 
and without such a program the unsatisfactory professors must be 
retained until they retire on schedule. This involves waiting for 
several years, and the president, however impatient, may have to 
^ ^ settle for a very slow improvement of the faculty . Instead of doing 
it in thfee or four years, it may take him ten years. 

This is a serious disadvantage of the tenure system, and it is one that should 
not be minimized, but it is also a problem that can be exaggerated. Tlie nsed 
for a college or university to raise its standards across the board is remote. 
The prevalent pattern is for some departments to reflect higher levels of 
competence and prestige than others, and, accordingly, the need to upgrade 
faculty is more likely to be faced at the departmental level. 

Again, the existence of tenure clearly makes it difficult for a department or 
an institution to replace mediocre faculty. Unless effective post -tenure evalua- 
tion procedures are developed and employed, the alternatives are enlarging the 
faculty (adding new while retaining the old) or awaiting the retirement df the 

1 

less productive members. It is clear that tenure is an obstacle to faculty 
upgrading, and there is no easy vay to overcome it. 
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E. The Legal Status of Academic Tenure 

Academic tenure's legal status is a complex subject. It is treated here in 
a brief and general fashion, with the focus on historical development and recent 
trends in its definition. (For those who prefer a more complete or detailed 
investigation* leads for further inquiry are footnoted. )81 

Washington courts and legislatures have recent histories of supportive 
responses to tenure. A state tenure law applies to teachers in the public schools. 
A recently enacted Community Gollege Tenure Act applies to faculty in the two- 
year public colleges^ And, although subsequently vetoed by the Governor a 
tenure act for faculty at the University of Washington and Washington State 
University (then the State College of Washington) was enacted by the 1945 
Legislature. Finally, Washington courts have recognized the application^of 
procedural due process in tenure termination cases and, accordingly, the 
tenets of academic tenure policies of the public four-year institutions. 

1. Tenure and Washington Statutes 

With respect to the public schoolf , the Legislature in 1961 enacted a 
continuing-contract law, with characteristics of a tenure statute, to cover 
teachers. The legislature's anproach requires some explanation. Technically, 
two statutory routes to academic tenure for school teachers prevail in this 
country. The first, embodied in continuing-contract laws, provides for an 
annual contract automatically renewed each year if the teacher is not notified of 



nonrenewal by a specified date. The second, following more closely the tenure 
path, usually specifically prohibits dismissal except for stated causes and after 
the application of procedural due process',' particularly, formal notice and a 
hearing. 82 -fhe Washington Legislature combined elements of both, creating a 
third path: Washington public school teachers are covered by a continuing- 
contract statute that entails elements of an academic tenure law. They must 
be notified of nonrenewal for the following term prior to April 15; failure to so 

notify is tantamount to renewal. If the teacher is notified his contract will hot 

J 

be renewed, the notification must specify the causes of the action. On request, 
the teacher must be afforded a hearing within ten days. He may engage counsel 
and produce witnesses, and he must be informed of the outcome of the hearing 
(held before the board of directors) within five days of its conclusion. If all of 
these conditions are not met, the teacher is presumed reemployed. ^3 Thus, 
the Legislature has extended a form of tenure to public school teachers. 

Legislative support for academic tenure is not limited to the public school 
sector. The 1945 Legislature passed a tenure act for the University of Washingt 
and Washington State University. This act, iHouse Bill No. 441, was brief but 
comprehensive. It extended tenure ("the right of a person to hold his position 
during good behavior and efficient and competent service. . .not to be removed 
therefrom except for cause") to all permanent teachers. Permanent teachers 
were defined as professors or associate professors, assistant professors after 
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three years of service, and faculty in the lower ranks who had been employed 
for the four years immediately predating the act. Appointment from the faculty 
to an administrative position, including the presidency, would not deprive a 
teacher of his tenure status. The act provided that tenured faculty could be 
removed for incompetency, neglect of duty, physical or mental incapacity, 
dishonesty, immorality, or conviction of a felony involving moral turpitude. 
Procedural due process was required in tenure termination cases. (Such due 
process included service of notice and a hearing with counsel present.) 
Hearing boards would consist of five faculty members selected by the faculty 
senate. A transcript of the hearing and the decision had to be transmitted to 
the governing board within thirty days. Failure to meet this requirement would 
precipitate a second hearmg before the governing board itself. In the final 
analysis, the question of removal would be determined by the governing board. 

This simply-stated act contained most of the aspects of a comprehensive 
tenure system. Although enacted, it never became law; the Governor vetoed it 
because it might have jeopardized the postwar prospects of faculty serving in the 
armed forces. In his veto message he stated that such legislation should await 
the termination of the war and the return of these veterans. Neither this act nor 
another tenure statute for four-year institutions was subsequently enacted by the 
Legislature. 

Legislative endorsement of academic tenure in higher education was, howeverr 
again manifested in 1969 when the Community College Ten- ^e Act was enacted. 
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This act is discussed elsewhere in this report, and it need not be reviewed again 
here . Suffice it that the statute provides for probationary employment periods 
(three years), award of tenure upon completion of the probationary period, 
tenure termination only for cause, and the application of procedural due process-- 
notice and hearing--in tenure termination cases. 

Since th§ public four-year institutions are not covered by a state tenure 
statute, the matter is left to the individual governing boards, presumably under 
their statutory responsibility to "employ the president, his assistants, members, 
of the faculty, and other employees of the institution, who, except as provided by 
law, shall hold their positions, until discharged therefrom by ihe board for good 
and sufficient reciSoa/'S5 As stated elsewhere, the trustees and regents have 
adopted tenure policies (or a 'nontenure policy' in the case of The Evergreen 
State College) for each institution, and these (except for Evergreen) contain all 
of the major components of tenure systems discussed above. Although they are 
not statutes, they fall into the category of "forms of sublegislation with the force 
and effect of law. '*86 

2. Professional Associations and Academic Tenure 

Until relatively recently, the interpretation and application of public 
institution tenure policies did not extensively involve the courts. Tl'e reasons 
for this were several. Until recently at least, faculty members were not considered 
litigious by nature, the costs of formal controversy are high (usually borne 
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personally), the burden of proof is often on the teacher, and judicial decisions 
may not be reached for months or years after a faculty member is separated. 
In addition, the extra-legal hazards are great: to sue and lose establishes a 
record that may prejudice one's chance for employment or advancement. To sue 
and win will not usually get the job back and is likely to warn other institutions that 
the contestant is an irascible professor, having the same effect as losing .^^ 

Faculty members have sought judicial remedies, and some of the more 
important court decisions are examined below, but the majority have sought 
redress through professional channels", particularly the American Association ' 
of University Professors, and the number of cases, reviewed during recent years, 
by the AAUP tar exceeds the number heard in the courts. 

Requests for AAUP assistance in local disputes are usually made either by 
the aggrieved teacher (who need not be a member of the Association) or the 
local (campus) chapter (in some cases, administrative officials of the involved 
institution may request it) . The AAUP usually attempts to present itself as a 
neutral observer, at least initially, an^i in practice it is often accepted as a 
mediator by both parties- Because of this stance, informal or private settle- 
ments often result. 

When mediation is impossible^,- the AAUP proceeds through an investigation 
by an ad hoc committee composed of teachers from outside the involved in- 
stitution* These committees are not bound to the actual controversy; rather, 
they are instructed to go beyond it and examine the general conditions affecting 
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academic freedom at the institution. Hence, such matters as the adequacy of 
the institution's tenure system, the overall attitude of the administration, etc. , 
are frequently covered in ad hoc committee reports. 

If the published report (reports may be published in the AAUP Bulletin ) 
records a serious situation that is not corrected before the Association's next 
•annual meeting. Committee .A (the Committee on Academic Freedom and Tenure) 
njay recommend that censure be imposed. Specific reforms are made requisite 
to the lifting of this sanction. It will remain in effect until "the Association, 
upon reexamination, determines that the general academic climate has improved, 
minimum standards of procedural fairness are assured, and an appreciation of 
academic freedom is developed. 

A partial employment boycott may be the result of an institution's appearance 
on the AAUP's censure list. Presumably, professors are reluctant to seek or 
accept employment at a censured institution. The AAUP does not, however, 
impose an obligation on its members to refuse such employment, since it believes 
such action might harm innocent students and faculty members. In one case 
(St. John's University), the AAUP recommended that the regional accreditation 
association reconsider the institution's accredited status in light of the AAUPs 
findings; apparently this was an isolated event. 

A number of American colleges and universities have been censured by the 
AAUP. In its Handbook on Tenure, the Association lists 62 institutions censured 
between 1930 and 1967. A lesser number of institutions are represented on a 
listing of committee reports that did not result in censure- 90 
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Washington institutions are represented on both lists, and AAUP censure 
was extended to two of them. Central Washington State College WAS on the 
AAUP censure list from 1940 to 1948, and Western Washington State College 
was on it from 1941 to 1944. Committee reports were prepared on the 
University of Washington, Washington State University, Eastern, and Gonzaga. 

The tally for Washington is as follows! 

Washington Institutions and 
AAUP Sanctions 

Censured: 



Central Washington State College 1940-1948 
Western Washington State College 1941-1944 
Ad Hoc Committee Reports: 

University of Washington (2) 1917, 1956 

Washington State University 1937 
Eastern Washington State College 1957 
Gonzaga University 1965 
A few additional incidents are not suggested by this list. In 1917, an effort 
to censure Central failed to win a consensus at the annual meeting of the AAUP.^^ 
In 1956, the Association indicated that earlier University of Washington actions 
concerning the 1949 termination of two controversial faculty members should 
have merited censure, but such belated action by the AAUP, especially in view 
of the change in climate evidenced by appointment of a noted philosophical 
anarchist to an honorary lectureship, was viewed as inappropriate. 
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The issues involved in these cases indicate the range of the Association's 
interests, and. perhaps, something of the fragile nature of academic freedom. 

In the 1937 report on Washington State University (then the State College of 
Washington) the issue centered on a novel written by a member of the english 
department faculty (who had been notified previously that he would be reappointed 
for the following year). The novel disturbed the dean and some department 
faculty members, and the dean ordered the book withdrawn from public sale in 
the school book store. Two weeks later the president informed the faculty 
member he would not be reappointed because of his involvement in a student 
strike. The novel was mentioned during the discussion. The AAUP found that 
the late notice of nonreappointment violated standards of academic tenure, and 
since it was the book that constituted the primary issue, the action denied free- 
dom of expression to a faculty member. Further action in this case was not 
reported, but since the College (University) was not censured, the case was 
probably settled inrertially.^^ 

The Western Washington State College case is a comparatively rare example 
of AAUP intervention in the dismissal of an admini.. Orator. The president of the 
college was dismissed in 1939, largely because of a series of charges filed in 
935 against him and various faculty and students by five Bellingham citizens. 
The Board of Trustees exonerated the president of the charges in 1938, but it 
subsequently informed him of his termination. The only charges mentioned in 
the dismissal notice were those filed by the five citizens. According to the 
AAUP report, the Governor either was or became an opponent of the president 
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of the College and sought his dismissal, or the trustees yielded lb pressures 
from the president's critics- The AAUP report pointed to the power of the 
Governor to dismiss trustees as a source of control overthe institution, and it 
recommended legislation that would preclude the repetition of such incidents • 

In defending its involvement in a case centering on dismissal of an 
administrative official, the AAUP stated it would continue to do so when "the ^ 
dismissal of such an official indicates the existence of improper control of an 
institution, political or otherwise, threatening the academic freedom or the 
tenure of the faculty, or fteedom of speech in connection with the educational 
program of the ir-Gtitution." Censure was imposed, and it remained in effect 
until 1944. Since there was no annual meeting of the AAUP that year (because 
of the War), specific comment on the decision to withdraw censure is lacking .95 

The remaining censure case involved a Central Washington State College 

professor who departed to travel in Mexico .before the close of the spring term, 

and who did not give final examinations or attend commencement, as required. He 

was charged with being absent without leave, defiance of executive requests, and 

infidelity of service. The AAUP found no substance to the charges; instead it 

reported evidence of misunderstandings regarding permission for the professor 

to be absent from the commencement exercjses. The Assoctation felt that such 

absence, even without permission, was insufficient to warrant dismissal. Its 

96 

censure continued in effect until 1948. " 

These cases illustrate the role of one professional association, the AAUP, 
in controversies occurring in Washinjjton institutions. Again; until recently 
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professional associations were more actively involved than the courts in 
tenure termination cases, largely for the aforementioned reasons, but^this 
does not mean the courts have bcjen silent, nor does it mean these trends will 
continue. 

3. Tenure- and the Courts 

While judicial statements on academic tenure have not been extensive, 
tliey appear to be on the increase, particularly as nontenured faculty turn to .3' 
the courts for clarification of their ("employment relationships. In considering 
how the courts have viewed tenure it will be lielpfuTto^eviewTulings on the 
employment rights of tenured and probationary faculty separately. 

a. The Courts and Tenured Faculty 

In most major cases on faculty dismissal heard from the end of the Civil 
War through the first half of the Twentieth Century, the principle that 'trustees 
and regents, unless the statutes provide to tiie contrary, were empowered to 
dismiss professors at wUl" was upheld. 97 Notable departures did not occur 
until mid -century. An example is a 1954 case involving dismissal of a tenured 
faculty member from the University of Nevada. The professor, head of the 
biology department and president of the Nevada chapter of the AAUP, was oppo^red 

to the relaxation in admissions policies advocated by the new president, and lie 

criticized them through an article published in a national journal. 'Informed h/ the 
president tiiat his concern should be biology and not admissions, the professor 
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was subsequently notified to ^" iiic governing board at a hearing on 

his continued employment. > >-ed when thf; board found him guilty 

of Mnsubordinat;on.' 

The professor successfully a'^ J to the courts: the governing board's 
order was vacated by the Nevada S . lourt .on the basis that the professor's 

actions were his legitimate prerogative. For the court, differences of opinion 
between a teacher and an administrator did not justify termination of a tenured 
appointment .98 The case centered on adequacy of cause for tenure termination, 
but it revealed judicial recognitioivof academic tenure. 

Washington case law appsars to accord with national trends. One Washington 
case is frequently cited in reference to judicial rulings on tenure. The case. 
Nostrand vs. Balmer (subsequently, Nostrand vs. Little) . while also not 
directly involving tenure* recognised the right of tenured faculty to due process- 

The controversy involved two University of 'Washington profes- ixS who 
contested the constitutionality of a state law requiring faculty (and j ^lic emj^loyees) 
to swear to a loyalty oath. In. upholding the statute's constitutionalityt the State 
Supreme Court ruled that (I) states have power over public schools and public 
institutions of higher learning, including the power to protect students against 
tha possible exercise of subversive influence by their teachers, and (2) they 
have the right to investigate the qualifications (including ths loyaltv) of employees 
paid by public funds. It ruled that the University must require the professors 
to sign the oath. 
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The :ase was appealed to the U.S. Supreme Court on the ground that the 
act WAS violative of due process provisions of the Federal Constitution, since u 
provided no hearing by which an employee could explain or defend his refusal to 
take the oath. The federal Supreme Couj vdcafe^ the state court's judgment 
and remanded the case to it for passage on the question (Justice Douglas 
dissenting). 

On reconsideration, the Washington Court recognized that the two professors, 
jAyho had never actually refused to take the oath, had certain tenure rights . It 
jstated there was no vested right to public employment in the State' of Washington, 
jUnless empJgyeSs have some tenure rights provided by law." Aside from such 
tenure rights, the power to discharge was absolute. Public employees refusing 
toi.sign the bath were hot entitled to a hearing. But if an employee had tenure 
fights, then he must be afforded the hearing his contract of employment (his 
tenure) called for. For the Court, these tenure rights (University of Washington) 
included the right to written notice .of charges, a hearing, the right to counsel, 
etc. Removal could be only for adequate cause. While refusal to sign the oatK 
might constitute adequate cause, this could not.be determined; without,the 
.application of the required procedures of due process. By implication, nontenured 
professors were not entitled to these safeguards unless also required by 
governing board policy. Hence, institutional authority to grait tenure, and 
thereby cfertain employment rights not afforded other publiWmployees, was 
upheld by the courts of this state, and the rights of tenured professors found 
a place in Washington case law. ./ — ' 
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b. The Courts anu Nontenured Faculty 

Tlie above opinions do not settle the procedu:ial rights of nontenured faculty.- 
If anything, they suggest there are none. If s is the case, it is an-assumption 
being increasingly called into question. The ruling in the Nostrand case was 
that procedural due process, in accordance with the relevant tenure policy, had 
to be followed v/hen dismissing tenured personnel. It now seems evident that the 
courts may require the application of some form- of procedural due process in 
cases involving nontenured faculty dismissals as well.. While jhis has not yet 
be^n unequivocally held by the Supreme Courtr its recognition seems reasonably 
certain, especially if violation of constitutional rights is alleged. Indeed* 
Professor William Van Alstyne (Duke Law School) concludes that affording 
procedural due proces's to persons facing discharge from public employment has 
been virtually decided. For him, the "remaining issue is the determination of 
the extent and form of procedural due process on a case -by-case basis.. "^^^ 

The question is not whether an institution may fire a nontenured faculty 
member (or a tenured faculty member for cause), but whetherJt may do so in 
an 'arbitrary and capricious' manner: whether it may simply refuse to renew 
the contract of a probationary teacher or whether, in so doing, it must provide 
a statement of the reasons for the action and opportunity for hearing. Present 
judicial disagreement appears to be over which procedures, if any, must be 
afforded nontenured academicians in the event their public educational employers 
decide not to retain them. On the basis of recent court (and a National Labor 
delations Board Examiner's) decisions, some procedures will be required. 
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In an attempt to resolve conflicting decisions in the lower courts, the U.S. 
Supreme Court is hearing (Spring, 1972) two cases involving the dismissal of 
nontenured professors* 

The first ('The Sindermann Case"), concerns a teacher at Odessa Junior 
College whose contract was not renewed for the 1969-70 school year. He 
claimed that the college administration did nc^- reappoint him partially because 
of his association with a group seeking to convert his junior college into a four- 
year institution (a move opposed by the president and the governing board). As 
president of the Texas Junior College Teachers Association, Sindermann was 
fired because he took time away from his tea* ...ig duties, presumably without 
permission, to testify before the state legislature. The college administration 
said it owed no contractual obligation to Sindermann since the college had no 
tenure system and all teachers were on one -year contracts. The district court 
agreed and dismissed his suit. The Court of Appeals, however, reversed the 
ruling claiming that, "What is at stake is the vindication of constitutional rights— 
the right not to be punished by the state or to suffer retaliation at its hand because 
a public employee persists in the exercise of First Amendment rights. "^^^ 

This finding runs counter to the holdings of other courts (hence, the 
•judicial disagreement'). The Tenth Circuit Court has held that nontenured faculty 
members have no rights after the expiration of their contract^, ''even if the 
reason for their nonreappointment was their exercise of a constitutionally 

protected right s^uch as free speech/'102 pj^^g^ circuit Court requires a 

1 

detailed statement of reasons for nonreappointment and access to one's filer 
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but it does not require a hearing. Tlie Fifth Circuit Court has held that if the 
nonreappointment occurs because the teacher exercised his constitutional 
rights r then he must be afforded the full hearing required in tenure cases. 

A second nontenured professor dismissal case will also be reviewed by the 
Supreme Court. In this, the "Roth Case" (Roth vs. Board of Regents ), a U.S. 
District Court order to Wisconsin State University at Oshkosh (now part of the 
University of Wisconsin) to grant a hearing to a nontenured faculty member whom 
it had not reappointed is being appealed. The teacher claims the nonrenewal 
decision was in retaliation for his criticism of the4Jniversity. Roth was an 
assistant professor on a one -year contract, without tenure and in his first year 
of teaching. He was notified of nonrenewal five months before the end of his 
contract (in ample time to seek appointment elsewhere). Moreover, he was 
unstigmatized by published evidence playing on his reputation or character, 
facing no grave hardship in finding employment elsewhere, on a one-year 
contract, and being not renewed rather than terminated during the term. In 
spite of the University's apparent need to preserve discretion in evaluating 
probationary faculty before granting them tenure and fear that elaborate due 
process in nonrenewal cases might force on it a form of instant tenure, the 
Court concluded that procedural due process required a statement of reasons for 
nonrenewal, to be provided on request, and a hearing for the teacher to respond 
to the stated reasons, also to be provided on request. The Court's statement 
on the hearing ill< strates the concept it envisaged: 
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At such a hearing the professor must have reasonable oppo unity to 
♦ submit evidence relevant to the stated reasons. The burdei. ot' going 
forward and the burden of proof rests with the professor. Only if he 
makes a reasonable showing that the stated reasons are wholly 
inappropriate as a basis for decision or that they are wholly_without 
basis in fact would the university administration b ecome obliged to 
show that the stated reasons are not inappropriate-orlihlt they have 
a.basis in.fact.. ^ 

One further case, Poddar vs. Youngstown State University, should >be 
considered here. Poddar, an assistant professor at Youngstown State University, 
a native of India and a naturalized American citizen, was notified in June, 1970 
(one year's notice) that his contract would not be renewed at the end of its term, 
June, 1971. The University declined to give him a statement of the reasons for 
its action,^ claiming that such notice would be in violation the institution's 
rules and regulations. Poddar argued that the University's actions, nonrenewal 
and refusal of a promotion, were .prompted by his criticisms of discriminatory 
practices and his efforts to organize the faculty. ThusI they violated his First 
Amendment freedoms and his civil rights. Moreover, in refusing to spec .fy 
the charges and afford him a hearing, the University violated his rights to due 
process under the Fouiteenth Amendment. 

The U. S. District Court held that ''the defendant university's termination of 
plaintiffs employment, by failing to renew his contract of employment without 
disclosing the reasons for such termination, constituted arbitrary and capricious 

conduct prohibited by the due process clause of the Fourteenth Amendment, and 

1 ! 

violated plaintiff's rights under the federal civil rights statutes. "^^^ The 
Court enjoined the University from refusing to renew the contract until Poddar 
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was given a statement of reasons for his dismissal and an opportunity for a 
hearing to contest the decision, At the hearing he was to have the- opportunity 
to be present with counsel, to submit relevant evidence, to confront and cross- 
examine witnesses, and to be notified of the decision within a reasonable time. 105 

Such rulings are coming not only from the courts but from at least one 
regulatory agency as well. Recently, a National Labor Relations Board examiner 
ordered the reinstatement of three nontenured faculty mt.noers at Lawrence 
Institute of Technology (a private college in Michigan) because nonrenewal of 
their contracts was attributable to their roles in organizing faculty, specifically 
their activities in the local chapter of the AAUP. The examiner stated that in 
not renewing their contracts^ the college had violated the National Labor 
Rslations Act prohibiting employers from interfering with employees' rights to 
organize and engage in collective bargaining. The ruling, reportedly to be 
appealed by the institution to the full NLRB, represents the first application of 
the act's pro. isions to an institution of higher education. 

There are, again, rulings on the other side of the issue (e.g. Schultz vs. 
Palmberg > '^^^ a Wyoming cap^ in which the court ruled, "A teacher who has 
not had the privileges of tenure incorporated in his teaching contract simply 
cannot claim the benefit of tenure if such a system is to survive at alL")» -'ut 
a trend to the option of due process In pH cases of nonrenewal is evident. 

If this trend continues, it seems likely that many of Washington's public 

four-year institutions' procedures for probationary faculty appeal will prove 

*This ruling was overturned by a special three member panel of the NLRB on 
April 6, 1972. The panel held that LIT did not engage in unfair labor practices 
when it refused to reappoint the three faculty membsrs. 
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inadequate. These appeal procedures are usually less clearly defined than 
those applying to tenure termination cases, and specific requirements for 
notice and hearing are not often provided. 

There are a few exceptions, although most are recent. The University of 
Washington's Faculty Code was amended during .the Fall 1971 term to provide 
nontenUred faculty members the right to a hearing before one of two committees, 
depending upon the nature of the issue. Improper nonrenewal cases are heard 
by the Tenure Committee, and regular tenure termination procedures are 
followed, except that the burden of proof is on the nontenured faculty member 
(were he tenured, the burden would be on the charging authority). Other cases 
are heard by the Grievance Committee. 

Recently adopted procedures at The Evergreen State College are also 
relevant (Evergreen does not employ tenure in the traditional sense, and these 
provisions apply to all faculty). A person whose contract is not being renewed 
(n.. . ^ntion, or nonrenewal of contract, would occur only in cases of lack of 
professional development, etc.) is entitled to an adjudicative procedure, 
initiated only at his.ruquest, providing for a hearing, appeal, etc. In all cases 
of nonrenewal a statement of reasons accompanies the notice. This must be 
forwarded one year prior to lapse of the current appointment (Evergreen faculty 
appointment§_are normally for three years). Evergreen's procedures for"' 
•probationary' faculty appear to be the most complete of the public institutions. 
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Somewhat in recognition of apparent legal trends > the American Council 

on Education recently published guidelines concerning written reasons for the 

108 

nonrenewal of untenured faculty members' contracts. An important dis- 
tinction between statements in 'termination* cases and those in 'nonrenewal* 
cases is drawn. "Unlike statements in contract termination cases, statements 
of reasons in contract nonrenewal cases are explanations, not charges of 
wrongdoing or incompetence. Statements of reasons formally need be no more 
than a simple indication of fact: 'The institution has deleted the program in . 
which you serve, or 'Under prescribed procedures* you have been judged not 
to have published sufficiently for retention. 

This distinction reveals that important differences between tenure 
termination and contract nor renewal remain, and* accordingly* tenure retains 
something of its traditional substance. At the same time, the extension of 
procedural safeguards to all members of the teaching community abolishes a 
major logical fallacy in a system built on the argument that tenure is essential 
to academic freedom --the denial of tenure's safeguards to the most vulnerable 
segment of that community.. . 

Thus, while the courts have not extended tenure to probationary faculty, 
chey have virtually prohibited their dismissal, actually the dismissal of all 
faculty, for the legitimate exercise of their Constitutional rights. Hence, it 
seems clear that academic tenure is not threatened by the courts and there 
seems little likelihood that it soon will be invalidated. 



83 



III. CONCLUSIONS 

Tenure is variously blamed for many (if not most)^at the problems of 
higher education; this blame is misplaced. Tenure is not the cause of the ills 
of academe, imagined or real, although it can contribute to them To the extent 
that it conduces to sloth or mediocrity, confounds the elimination of incompetent 
faculty, diminishes-professional grov :h, or denies accountability, and tenure- 
does some of all of these, it will figure in these ills. 

Tenure is usually presented-as-the shield of academic freedom. But as an 
indispensable safeguard^ to academic freedom it has been oversold. Tenure has 
failed to withstand concerted attacks on academic freedom in the past, o^d its 
presence is unlikely to preclude repetitions in the future. But if tenure were 
abolished, the effects could be serious and widespread. Institutions and systems 
would be subjected to censure by professional associations. Faculty membsrs 
would turn to union prganization and collective bar^ining in increasing numbers, 
and administrators would have to find extra' funds for increases in salaries as 
faculty sought recompence for the employment security previously provided by 
tenure. Because of these effects, and others, and because it is an important tradition 
in American higher education, tenure is not in danger of hasty abolition, nationally 
or locally. ^ 

Because tenure's emphasis has been on the 'academic freedom argument, 
little recognition has been paid its employment security aspects. Tenure 
provides a form of job security for those who have it, and, ' as such, it accords 
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with merit systems in the public service and the employment security afforded 
by collective bargaining and union organization in the private sector. But there 
are differences. Required probationary periods bear little resemblance to other 
sectors, and elaborate requirements for faculty involvement in award and 
termination processes render tenure unique among employment security systems. 

This dimension, faculty involvement in. virtually exery aspect of tenure, is 
at the bottom of most criticisms of it. Faculty involvement in such matters limits 
managerial discretion and minimizes accountability. These conditions, though 
tempered by other considerations not evident to those uninvolved in campus 
decision-making processes, provide focal points : -critics of tenurej/ 

It is within the purview of a state legislature to prohibit academic tenure on 
public campuses. No legislative body has. taken such action, and it seems likely 
that none soon will. Aside from the confusion such an act would precipitate, it 
would run counter to the stance that legislative bodies nationally, and in 
Washington, have taken on tenure. Traditionally, the c*ctions of these bodies 
have been supportive, and tenure systems are embodied in public law across the 
^land because of them. Moreover, the courts appear to show signs of increasingly 
protective postures on the application of procedural due process to tenure 
termination and contract nonrenewal cases. 

The most likely sources of problenis in Washington tenure policies and 
programs were discussed earlier. These involve probationary periods of 
differing and sometimes brief lengths, the lack of middle ground between tenure 

85 •" • 



and probation, tenure among the nonteaching segments, the lack of procedures 
for notice and hearing in probationary faculty contract nonrenewals, the absence 
of comprehensive post -tenure evaluation programs, and the cumbersome nature 
of tenure termination procedures. While few institutions manifest shortcomings 
in all of these particulars, all reveal evidence of shortcomings in some. 

These are some 61 tenure's negative facets; positive findings are also * 
apparent. In terms of some of the more popular misconceptions, it is clear that 
tenure is not as automatic or pervasive as many assume. If all teachers are 
counted, slightly more than one-third have tenure. If only full-time teachers 
are counted, the percentage rises to one -half. It is evident that tenure is not 
awarded. Willy-nilly to all who choose careers in higher education. This finding 
is borne out by the extensive teaching experience of tenured teachers. Most have 
more* than six years, and an impressive percen .^e has more than twenty. 
Accordingly, evidence of tenure^s abuses, with the exception of a low incidence 
of tenure terminations^ is sparse. 

This does not mean that tenure as practiced in this state can stand no 
improvement. Modifications designed to improve efficacy and achieve more direct 
accountability have been proposed in otuer geographical areas. Several seem 
appropriate to Washington. 

Most tenure problems are amenable to practical solutions. The recom- 
mendations of this report accord with that conclusion. In all instances they 
involve modifications designed to correct inconsistencies and render tenure 
systems more accountable. ^ ^ | 
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A> Tenure With Accountability 

1, Probationary Period Requirements 

Required probationary periods in Washington institutions range from 

i 

none (in the.case of Evergreen) to three years (in the community colleges), and- 
five, six,, and seven years in the four -year schools. The shorter probationary 
periods (three and five years, which, in terms of forcing s-decision, are closer 
to two and four years) may be inadequate. Problems can occur as the short 
probationary period forces a tenure decision before formal training requirements 
are met, or before scholarly competence is proved. 

Tenure in the coro'miinjty colleges involves particularly brief probationary 
period requirements, and the tenure award process, governed by statute, appears 
the most automatic of any in Washington higher education. The law requires > 
notification of renewal prior to the last day of the winter quarter (mid-Ma^ch). 
Once the third year of teaching is completed: "'^nure must be granted. Thus, ' 
the actual maximum probationary period in the community colleges approximates 
two and one-half years (since the decision is made during the third year). This 
is not much time to decide on a lifetime commitment. 

These comparatively brief probationary period requirements should be 
reexamined. There is little agreement on what constitutes an adequate proba- 
tionary period (although the AAUP accepts seven years), and some differentiation 
between the community colleges and the four -year institutions may be justifiable. 
But even so, the current three -year probationary period is probably inadequate. 



^_jr 2. . Notification and Hearing foraNontenured Faculty 

A deficiency that may increasingly haunt institutions is the lack of 
provision for notice and hearing in cases of probationary faculty contract 
nonrenewal. Few institutions require this, and tte Tenure Act does not provide* 
it for community college faculty. While it cannot be definitely stated that the 
courts will require such procedures, since tb' '.sue is in litigation, the 
propensities of many of the lower courts are clear. 

Such requirements are vwwed with alarm by some college officials, 
particularly as they envisage tlie application of existing > -.uire termination 
procedures to all probationary faculty, thereby raising the .spectre of 'instant 
tenure.' However, while the institutions may lose some of their flexibility in 
summarily dismissing untenured faculty, thfis need not be the same as instant 
tenure. . ' 

Unless the courts' specify more rigorous requirements than they have so 
far, important procedural distinctions between tenure termination and probationers' 
contract nonrenewal will remain. Guidelines prepared by the American Council 
on Education demonstrate this. They involve the routine assembly and^iling of 
information necessary to decisions concerning contract renewals, the development 
of appeal procedures, training in these procedures, designation of institutional 
spokesmen, written criteria for personnel actions, the avoidance of unacceptable 
reasons for nonrenewal (denial of Constitutional rights), written statements of 
reasons for nonrenewal (which, unlike termination cases, are explanations, not 



charpes of wrongdoing or incompetence), and special machinery for the handling 
of disputes* 

A recently adopted AAUP statement on contract nonrenewals echoes these 
themes. It requires advising the new faculty member of the substantive and 
procedural standards underlying renewal and award of tenure* He is to be 
informed of the time such decisions are normally made and given an opportunity 
, to submit ma<*erial he fe^jls will be helpful. Should his contract not be renewed, 
he is to be nccihed of this in writing and, on request, advised of the reasons. He 
should also, on request, have an opportunity for reconsideration;»by the decision- 
making body. 

The objective of these procedures, and many of the recent court decisions > 
is determination of whether nonrenewal violates a teacher's academic freedom. 
The suggested procedural steps are less demanding than those applying to tenure 
terminations. There need be no hearing before a panel of tenured faculty, for 
example » and the burden of proof is on the probationer. 

Whatever else» academic freedom* and constitutional rights are as impor- 
tant to the probationer as they are to the tenured teacher . While these 
^ procedural steps are not tantamount to tenure, they diminish latitude for 
arbitrary and capricious action and provide probationers with some of the 
safeguard^demanded by others in th<Mr profession. Accordingly, a review of 
existing contract renewal requirements in light of apparent judicial trends is 
clearly warranted. " ^ 
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